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FIRSTGROUP PLC

RESPONSE TO THE CC S UPDATED ISSUES STATEMENT

1. INTRODUCTION

1.1 The publication of the CC s updated issues statement has helped to clarify the
main issues that remain of concern to the CC.  It is clear that significant analysis
remains to be completed.1 However, upon completion of the primary evidence gathering
phase of the CC s process, there does not appear to be any significant feature of the bus
market that could give rise to a detriment to competition.

1.2 From the work carried out by the CC to date, it is apparent that the vast majority
of third party evidence from a broad range of industry stakeholders supports a number
of the key views expressed in our statement of case.  It is encouraging that this primary
evidence is consistent across the majority of different stakeholders across the industry.

1.3 Reviewing the evidence, it is clear that the main focus for all stakeholders,
including operators, is delivery of bus services to customers, which reflects the
competitive nature of the UK bus industry. Customers are the primary focus for all
operators  making sure that customer needs are met and customers are satisfied.
Consistent research provided to the CC shows that customers value most highly issues
such as service punctuality, frequency, safety, journey length and value for money and
we address all these competitive drivers on a daily basis.

1.4 As a business, we commit considerable effort in meeting customer aspirations in
these  areas:  this  not  only  enables  us  to  retain  existing  customers  but  also  helps  to
compete for new ones, where achieving modal shift is critical to our commercial
success.  This is clear in the documents we have provided.

1.5 Addressing the difficult economic conditions facing the industry and meeting
customers  needs is hard work, requiring a strong operational focus.  That we have
highly satisfied customers but don t make excessive profits strongly indicates the
demanding and competitive industry in which we operate. If operators fail to take full
account of what customers want and leave gaps  either in terms of frequency, service
quality and/or price, competition in the UK bus industry ensures another operator will
fill them.

1.6 In the remainder of this paper, we set out what the evidence presented by the CC
to date says about bus markets in the UK in the context of the updated issues statement.
In Section 2, we provide a summary of our views. Section 3 provides our views on
potential competition. Sections 4 to 7 address  Theories  of  Harm 1  to  4  respectively.
Finally, Section 8 sets  out  our  views  on  the  work  carried  out  by  the  CC  to  date  on
tenders.

1  This includes all of the CC s econometric work. Further, the recently published working papers
provide some clarification on the CC s current methodology and potential thinking, but by and large
do not contain a firm conclusion in respect of the CC s view on any significant matter.
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2. SUMMARY

2.1 The evidence before the CC indicates that:

(a) Markets are at the route level. Demand and supply-side considerations
indicate that competition for bus services occurs at the route level and these
route level markets vary significantly on the basis of local circumstances
(including, for example, demographics, geography and access to alternative
modes of transport) .2 This conclusion is consistent with the majority of
submissions from a number of different stakeholders in this Inquiry3 and  with
the CC s analysis of bus markets in recent merger cases.4  Accordingly, and as
the CC appears to accept, it is not possible to draw national or regional
generalisations in relation to how competition operates.5

(b) Bus operators face competition from other modes of transport, including
the car. The vast majority of third parties state in their submissions and in the
primary documentary evidence that the industry faces significant competition
from other modes of transport, including rail, tram and the car.6  This
persistently has a bearing on market behaviour.  From a commercial perspective,
we  consider  that  a  significant  constraint  from  other  modes  of  transport  is
immediate. Any distinction between the short run  and  longer term  is
artificial.7

(c) Operators of all types compete effectively. All types of operator compete with
each other at the local level, where there is a commercially viable opportunity,
and competition is not limited to that between multi-regional operators.

(d) Entry and expansion are easy to achieve.   The  CC s  working  paper  on
methods of entry, expansion and exit shows that operators take advantage of
numerous entry methods and enter frequently and easily (which affects many
individual routes)8. Once an operator has established their presence in an area, it
is easy for them to expand, and the CC has identified hundreds of instances of
such  expansion.  There  appears  to  be  a  concern  that  small  scale  entry  is  not  as

2      Paragraph 9(a) of the updated issues statement.
3 See, for example, submissions by the DfT, Arriva, EYMS, Go-Ahead, Lothian Buses, SPT,

Stagecoach and Transdev.
4 For example, the CC s decisions in Stagecoach Group plc/Eastbourne Buses and Stagecoach

Group plc/Preston Bus.
5  See paragraph 18 of the updated issues statement.
6  These include ALBUM members ( from Cardiff Bus to small independents ), ATCO, EYMS,

Munro s, Nottingham City Transport, Rhondda Cynon Taf CBC, Safeguard, Scottish Government,
Stagecoach, TAS, Trent Barton, Welsh Assembly Government and WYPTE. Also, see the CC s
ticketing working paper at paragraphs 39 et seq, which recognises other modes of transport in setting
fare prices.

7  We are surprised that the CC s working paper on how bus operators change and analyse their
offerings appears to be tending towards a conclusion that other modes of transport do not influence
bus operators  decision-making. In particular, the weight of evidence (including documents),
including from FirstGroup, NCT, National Express, EYMS, Norfolk Green, Stagecoach and Arriva,
set out in the CC s working paper on how bus operators change and analyse their offerings on the
impact of other modes of transport and their direct effect on fares and frequencies, would suggest the
opposite conclusion.

8      See the CC s working paper on methods of entry, which shows nearly 700 entry and expansion
events  (paragraphs 36 and 43).
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effective as that at large scale.  This is simply not the case  entry at the route
level has a significant impact, whether the operator is large, medium or small.
Because it is possible to compete effectively at a small scale, it makes
commercial  sense  for  any  operator  to  start  small  in  a  new  area  and  then  to
expand if they are successful.

(e) Potential competition is a significant constraint. This is directly evidenced
throughout our operating companies documents  our local operations spend
significant time making sure that they are meeting customers  needs in order to
avoid creating a gap in the market , which could give rise to a commercial
opportunity for a rival to enter.

(f) Barriers to entry are low.  Rival operators are easily able to enter and fill  any
gaps  as barriers to entry are low. This view is supported by stakeholders from

across the industry.9  Low barriers to entry are clearly demonstrated by the
presence of hundreds of local operators (small and larger small) within the UK
in addition to the numerous municipal, regional, mid-tier and multi-regional
operators.   Further,  the  evidence  shows  that  access  to  depots  is  not  a  material
impediment.   The  CC s  working  paper  on  methods  of  entry  shows  that  the
majority of operators enter without a depot or from an existing depot.  Finally,
the  evidence  shows  that  operators  own  season  tickets  do  not  give  rise  to  a
barrier to entry for other operators. The CC s working paper on ticketing shows
that the large majority of smaller operators have told the CC that multi-operator
tickets and operator-only season tickets do not limit  their  ability  to  compete  at
all (see paragraph 126).

(g) Little evidence that any conduct has exclusionary effects. The CC s updated
issues statement states that, whilst there have been many allegations of
exclusionary conduct, the number of recent incidents is not large .   In
addition, the recently published academic study shows no support for a theory of
legal  but nevertheless exclusionary conduct.10 Moreover, the evidence shows

that rivals have not actually been significantly excluded from a local area as a
result of any fear   thriving smaller operators and numerous entry and
expansion events show that this exclusionary theory is not borne out by the
evidence.

(h) Tendering is highly competitive. From the CC s qualitative tendering working
paper, LTAs/PTEs consider on average 3.3 bidders per tender as adequate.
According to the CC s working paper on tendering bidding data, each tender in
the UK receives an average of 3.6 bidders.  This confirms that barriers to entry
are low and that tendering is highly competitive.  We note that none of the CC s
operator focussed theories of harm  in respect of tenders have been pursued
due to lack of evidence.

9 See, for example, submissions from Arriva, EYMS, Go-Ahead, Lothian Buses, National Express, the
Scottish Government, Stagecoach and VOSA.

10     We take this to mean conduct that is not contrary to Chapter II or Article 102, but is nevertheless
somehow a barrier to competition.
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3. POTENTIAL COMPETITION

3.1 Potential competition is a real and constant threat to our business.  Given the
ease  of  entry  at  the  route  level  (see  our  comments  on  barriers  to  entry  below),  if  our
operating companies are not focused on delivering what the customer wants, they risk a
rival entrant coming into the local area (or expanding within an area with little
additional sunk cost11).

3.2 We seek therefore to avoid leaving any gaps  (frequency, quality and/or price)
in our service and we dedicate significant amounts of management time to monitoring
operational KPIs and understanding customer feedback.  This is clear from the
documents that have been provided to the CC from each of our operating companies.
Each operating company s board papers contain detailed reports of customer feedback,
punctuality, safety and engineering to make sure that each of our buses is able to fully
meet our customers  needs.  This is competition in action.

3.3 However, there are three points on which we have concerns in respect of the
CC s approach to its assessment of potential competition:

3.4 First, it is essential that any analysis of the extent of the constraint of potential
competition takes into account all parameters on which potential competition affects our
business.   A narrow focus on price risks omitting key aspects of the bus offering, and
critical elements of the competitive dynamic. Given that customers value most highly a
reliable, punctual and frequent service, which is mirrored by the CC s observation that
competition seems most likely to focus on service frequency and timing ,12 we would

be concerned that there may be unintended consequences of a narrow approach.

3.5 Second, we welcome the industry s view, apparently accepted by the CC, that it
is relatively common for routes to commence up to 30-35 minutes from a vehicle s
home depot.  However, we are concerned that the CC may not have taken into account
the use of outstations in launching commercial services in a local area (which are not
referred to in the updated issues statement).  Outstations are widely used in the industry
and are recognised by VOSA and the Traffic Commissioners as an operating centre  in
the same way as depots.  It would therefore be inappropriate to exclude them from any
assessment of potential competition.

3.6 Finally, the  CC states  that  local  bus  markets  are  not  truly contestable  or are
unlikely to be strictly contestable . Few, if any, markets exhibit strict contestability (in
the theoretic sense). In this industry, barriers to entry are low and threat of competition
is everywhere.  Head to head competition exists where there is sufficient demand to
support it.  The evidence shows that there are nearly a thousand operators active in the
UK, who have carried out nearly 700 separate entry and expansion events 13 and
customers are highly satisfied. This is a strong indication that there is effective
competition and no consumer detriment.

11    The CC s working paper on methods of entry at paragraph 11.
12  See paragraph 20(d) of the updated issues statement. See also the examples of frequency changes by

operators made to bring about modal shift cited in the CC s working paper on how bus operators
change and analyse their offerings, at paragraph 55.

13     The CC s working paper on methods of entry at paragraphs 35 and 43.
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4. THEORY OF HARM 1

Introduction

4.1 The updated issues statement reviews a number of factors  relevant to the
theory of harm14. We address each of these factors in turn below.

Nature of demand on certain routes

4.2 We welcome the CC s acknowledgement that local bus markets are
characterised by varying levels of demand.  This means that for many routes there is
insufficient demand profitably to sustain more than one operator.

4.3 In addition, as the CC recognises in its updated issues statement, even where
head to head competition on a route does not exist, services provided by operators
exert a constraint beyond those routes that experience direct head to head

competition ,15 anchoring  fares and service quality in surrounding areas. This is
particularly evident from the fact that at least two bus operators provide services within
500 metres of approximately 83% of all bus stops in the UK, so competitive constraints
are felt on the road  on a daily basis.

4.4 However,  we  do  not  consider  that  insufficient  demand,  leading  to  a  single
operator being present on a particular route, reduces competition.  Routes operated by
single operators face significant potential competition, which constrains their behaviour.
If operators do not focus on delivering what the customer wants, they risk leaving a
gap , which could be exploited by a rival entrant coming into the local area (or

expanding within an area with little additional cost).

No economies of scale

4.5 We welcome the CC s conclusion that there is no conclusive evidence 16 that
economies of scale are a feature of local bus markets. This is also consistent with our
analysis, which shows that ["]. As noted in our submission on smaller operators, there
is evidence (including from smaller operators themselves17) that they can benefit from a
lower cost base and can therefore be more flexible and successful in providing a service
that meets customers  needs.  This is borne out by the fact there are hundreds of smaller
operators active in the UK local bus market.

No significant customer brand loyalty

4.6 The evidence shows that customers do not have significant brand loyalty.
Customers want quality, reliability and punctuality  any well-run operator, irrespective
of their size, can provide these elements.

14    We do not provide our views on one of the factors set out in the section on theory of harm 1 ( ability
and willingness of an incumbent to respond to entry can reduce competition constraint from potential
competition ), as this is addressed in theory of harm 2 below.

15  See paragraph 15.
16  See paragraph 20(b) of the updated issues statement.
17 See, for example, the submission from W H Nelson (NIBS).
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Evidence does not show leapfrogging  practices

4.7 We  consider  that  leapfrogging  or  headrunning  is  relatively  rare.   We  note
the lack of evidence demonstrating actual incidences of this practice18 by incumbent
operators and  in particular  if this has any negative effects on a rivals  ability to
compete.  As a policy matter, headrunning is not something that we do because in our
view customers do not like frequent changes to timetables.

Operator only season tickets or period tickets do not impede competition

4.8 Operator only season/network tickets and multi-operator tickets do not impede
other operators  ability to compete.  The CC s ticketing working paper shows that 60%
of small operators state that the impact of other operator s network tickets do not at all
limit their ability to compete  (emphasis added).19   Indeed, 84% of small operators
stated that the impact of network tickets on their ability to compete had no effect or an
effect  only  to  some extent .    In  respect  of  multi-operator  tickets,  only  a  small
proportion of small operators found it difficult to join a multi-operator scheme and
found that this affected their ability to compete.20

4.9 By analysing the price differential between single operator season tickets and
multi-operator tickets, the CC will find that a significant number of multi-operator
tickets in which First participates carry a similar (or lower) level of premium over our
equivalent network ticket to that attached to the successful multi-operator scheme in
Manchester.21

4.10 Taking a few examples mentioned in the extract of the CC s working paper on
ticketing:22

Scheme Adult Day Week
Manchester
System One

22.5%
(during peak times) 15.5%

Leicester Flexi 14.3% N/A
BathRider 15.1%

(during peak times) 9.4%

Northampton
Buzzcard 5.7% 7.7%

4.11 The suggestion that we manipulate the provision of multi-operator tickets in
order to make sure that they have limited effects is not correct.  The apparent success
or not of a multi-operator ticketing scheme is not as a result of artificially high prices.
Rather, it is as a consequence of the fact that most passengers who buy network/season
tickets use them for return point-to-point journeys in a local area. Those journeys may

18     We see that the CC considers the evidence is mixed  (paragraph 20(d) of the updated issues
statement).

19     See paragraph 126.
20     See paragraph 122.
21  The System One ticket.
22  The CC will observe similar results for the Colchester Boroughcard; Southend Octopus; Solent

Travelcard; Norwich Fusion; n-bus West Midlands; Saveaway Merseyside; South Yorkshire
TravelMaster; West Yorkshire Metrocard; and one East Central Scotland.
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not involve through-journeys on more than one operator s services or require the use of
more than one mode.  Accordingly, the success or otherwise of a multi-operator ticket
will depend upon whether the ticket matches customers  journey requirements and
travel patterns, rather than its price differential to an operator-only ticket.

Larger operators do not have any advantages in publicising and marketing their
services and tickets

4.12 We note the CC s view that the evidence suggests that these marketing
advantages may not be significant.

4.13 In our view, smaller operators do not have difficulties publicising and marketing
their services locally to customers. Local knowledge is key and there is no suggestion
that smaller operators do not have the relevant expertise. Moreover, in some
circumstances, it is the local authority rather than the operator concerned which has
responsibility for display of timetables and related operational matters.

The sunk costs associated with entry are not significant

4.14 What  we  regularly  observe   and  as  set  out  in  the  CC s  working  paper  on
methods of entry  is a wide range of viable entry and expansion methods used by
different types of operators, which do not involve significant sunk costs.23  Moreover, it
is clear that entry can be incremental  a model chosen by many operators24  so that
any  sunk  costs  associated  with  entry  on  a  significant  scale  are  not  required  to  be
committed from the outset.

4.15 Further, the evidence before the CC shows that significant scale entry is not
required  in  order  to  provide  a  competitive  constraint  at  the  route  level.   Any  level  of
entry  whether by small, medium or large operators  has the same impact on a route
(in terms of taking passengers).

4.16 Finally, the CC s focus on significant scale entry leads it to a conclusion that it
is relatively infrequent.  We do not consider that this is surprising.  In particular, given
the mature nature of the market and the significant potential competitive threat posed by
operators, incumbent operators are focused on satisfying customers by not leaving any
gaps in their service.

Access to infrastructure does not inhibit competition

4.17 The evidence suggests that access to infrastructure does not impede competition.
We  have  experienced  very  little  difficulty  in  obtaining  stand  allocation  or  bus  station
access.  Where rare issues arise, they are resolved successfully with the relevant
authority, who is, by and large, the infrastructure owner.  Where we are the
infrastructure owner, our policy is to act in a fair and non-discriminatory manner.  ["]

Access to depots is not a barrier to entry

23  The CC s working paper shows that the vast majority of operators choose to enter the commercial
market from existing facilities, without a depot or using tenders as a spring board into commercial
services.

24  These include (not exhaustively) Rotala, Western Greyhound, Norfolk Green, Konectbus, Stagecoach
(e.g. North Devon and Northampton) and Veolia.
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4.18 The evidence shows that operators have in practice been able to obtain depots or
depot facilities across the country.  As the scale of entry and expansion against our
services alone shows25, operators do not have difficulty in establishing new depots or
outstations from which to enter new markets or to expand existing operations.  Third
party evidence also suggests that depot availability is not a concern, with a number of
parties explicitly stating that they do not believe depot access is a barrier to entry.26

5. THEORY OF HARM 2: EXCLUSIONARY CONDUCT

Introduction

5.1 The CC sets out in its updated issues statement two main issues in respect of this
theory of harm:

· there may be some form of exclusionary conduct , which does not amount
to a breach of Chapter II or Article 102, but nevertheless has a negative
impact on competition; and

· smaller operators report the perception of a threat of exclusionary conduct.

We address each of these factors in turn below.

Concept of exclusionary conduct

5.2 We have concerns about the framework established by the CC to analyse
exclusionary conduct .  The CC suggests that there may be cases of exclusionary

conduct which would not amount to a breach of Chapter II of the Competition Act 1998
or Article 102 of the Treaty on the Functioning of the European Union, i.e. there need
not be either intent to exclude nor actual exclusion nor even a dominant market position.

5.3 The academic study published by the CC shows no support for a theory of harm
in respect of legal  but nevertheless exclusionary conduct.  In any business, an
incumbent will react to entry  this is competition working well and as it should.  New
entrants would be naïve not to expect any reaction by an incumbent.  This is no different
in the bus industry27.  There is nothing unique  about the bus industry that would label
as exclusionary conduct , commercially rational and legal responses to competition.

5.4 The CC s working papers show that changing services and timetables can take
up to 10 to 15 weeks 28 and that fares changes (promotions) are not linked to head to

head competition.  This evidence undermines a theory of exclusionary conduct .  The
CC s review of the evidence shows that although there are examples where it appears
that operators have engaged in exclusionary conduct to eliminate, deter or limit rivals,
the number of recent incidents we have been told about to date is not large .29

25    Set out in our response to MQ61.
26 See submissions from Cardiff City Council, GMITA, Scottish Government, SPT, SYPTE/ITA,

EYMS, Lothian Buses, Nelsons Coaches and Nottingham City Transport.  See also the CC s working
paper on methods of entry, which states that all types of operators have entered without the need of a
depot (paragraph 13 et seq).

27 ["]
28     See paragraph 53 of the CC s working paper on how bus operator change and analyse their offerings.
29 See paragraph 23 of the updated issues statement.
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5.5 Further, there are a number of factors that may result in a decision to exit a
particular route or an operating area wholly unrelated to an exclusionary reaction :30

for example reduction in or insufficient passenger demand; tender losses; competition;
and asset optimisation31.  Particularly in cases of unsuccessful entry, it can be easy for
operators to look to allocate blame externally.  In circumstances where there is a
plausible  alternate  commercial  reason  for  an  entrant s  exit,  the  CC  should  be  slow  to
ascribe anti-competitive motivations on the part of rivals.  Incumbents must be allowed
the right to take any legal steps as they deem appropriate to protect their own interests.32

5.6 Finally, the evidence does not show that commercially rational and legal
conduct by incumbents result in consumer detriment.  It does not suggest that customers
are more satisfied in areas that have head to head competition.  Further, even where a
period of competition is followed by exit, there need not be a reduction in the offering
to consumers in terms of fares, frequency or quality of service.

Small operator s fear  of reaction

5.7 The evidence shows that there are large number of successful small operators
active in the UK.  The success of smaller operators in entering new markets and
expanding clearly demonstrates that they are not deterred by the fear of exclusionary
conduct . The alleged perception of a threat of an exclusionary reaction to entry 33 is
simply not borne out by reality.

6. THEORY OF HARM 3: GEOGRAPHIC SEGMENTATION

6.1 This theory of harm suggests that operators choose to keep to their own areas
because of a fear  of a more widespread reaction from incumbents.  This theory is not
borne out on the evidence we have seen to date.

6.2 First, we do not take action on one route or in one area in order to punish  a
rival in another area.  We take decisions on a route by route basis (where there are
profitable opportunities) and there is no wider strategy to react to a rival s entry34.
Further, we have not seen entry by rivals in any of the routes where First is present
which we considered was in direct response to any actions that we had taken on another
route.

6.3 Second, the evidence put forward in the CC s working papers shows that there is
competition between multi-regional operators.  By way of example:

(a) The CC s working paper on methods of entry shows numerous entry and
expansion events by multi-regional operators in an area served by another multi-
regional operator35; and

30  See paragraph 24 of the updated issues statement.
31     See our response to MQ60 of the Market Questionnaire.
32  A principle that is well established in case law: see for example Case 27/76 United Brands v

Commission [1978] ECR 207, paragraph 189 and in the UK, Case 1008/2/02 Claymore Dairies
Limited and Arla Foods UK plc v Office of Fair Trading [2005] CAT 30, paragraph 188.

33 Ibid.
34     ["].
35    See paragraph 37 and Table 4.
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(b) The CC s working paper on how bus operators change and analyse their
offerings similarly evidences significant competition between multi-regional
operators.36

6.4 Third, the significant effect of potential competition means that areas in which
there is only one multi-regional operator are, by and large, fully served by that operator.
Incumbent  operators are extremely wary of leaving gaps in their service, which other

operators can exploit.

7. THEORY OF HARM 4: REGULATION AND ROLE OF LTAS/PTES

7.1 As the CC has observed, there is considerable  policy and regulatory
involvement in the bus industry.  LTAs and PTEs control key competitive levers for the
road, such as managing congestion, bus priority measures and car parking. Local
transport policy can therefore significantly affect how successful an operator or bus
service will be.

7.2 As research provided in our statement of case shows, few of the factors that
would motivate non-bus users to use the bus more can be achieved by bus operators
alone.  This is confirmed by the submission of Bus Users UK who:

would like to see much greater commitment from transport authorities to
provide bus priorities that would allow bus operators to provide better end-to-
end timings and a more reliable service  [which] would give passengers a
better service and would give buses a competitive edge over private cars .37

7.3 Given the significant influence that LTAs/PTEs have on bus demand and the
attractiveness of an area for commercial bus operations, we support the CC s decision to
review this aspect of the industry in greater depth.

8. THEORIES OF HARM 5 TO 8: TENDERS

8.1 We  welcome  the  CC s  findings  that  there  is  no  uniform  picture  of  upward
pressure on tender prices.  The CC s qualitative tendering working paper also highlights
that  competition  for  tenders  is  strong:  it  states  that  LTAs/PTEs  usually  require  on
average 3.3 bidders per tender and each tender in the UK receives an average of 3.6
bidders.38 This reflects the highly competitive nature of tendered services and the fact
that barriers to entry are low.

8.2 We agree with the CC s finding that the evidence does not support a finding that
anti-competitive bidding strategies, exclusionary conduct or gaming strategies exist in
this industry.

8.3 We also note that the CC s quantitative analysis shows that the effect of
bundling on the number of bids received is very small .  This is supported by the
majority  of  small  operators  who  told  the  CC  that  bundling  did  not  in  any  way

36    See paragraphs 39, 57, 59 and 66 to 69 for instances of fare and frequency changes made by multi-
regional operators cited in response to competition  from named other multi-regional operators.

37    In our response to MQ87 of the Market Questionnaire, we highlighted examples both of pro-active
implementation of policy and of inaction on the part of LTAs and PTEs.

38     See the CC s working paper on tender qualitative evidence, paragraph 18.
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discourage them from bidding.39

8.4 To the extent that the CC continues to have concerns about the tendered market,
these appear to arise as a result of the individual approaches of LTAs and PTEs to other
aspects of tender design and their bidding processes. We welcome the CC s further
evaluation of this issue.

FirstGroup plc
6 October 2010

39  See paragraph 37 of the updated issues statement.


