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LOCAL TRANSPORT ACT 2008 
 

QUALITY CONTRACTS SCHEMES: STATUTORY GUIDANCE 

A. INTRODUCTION 

Background 

1. This document contains guidance to local transport authorities in England (“LTAs”), 
the senior traffic commissioner and QCS boards about the exercise of their functions 
relating to quality contracts schemes (“QCSs”) under Part 2 of the Transport Act 2000 
(“the 2000 Act”)1.  Parts of the guidance are issued as statutory guidance, with effect 
from 11 January 2010, by the Secretary of State under sections 126E(7) and 134A of 
the 2000 Act and section 4D of the Public Passenger Vehicles Act 1981 (“the 1981 
Act”).   From that date LTAs, the senior traffic commissioner and QCS boards will 
therefore be under a duty to have regard to the relevant parts of the guidance, as 
indicated in the table below.  Some parts of the guidance apply to more than one of the 
three parties; those parts of the guidance not listed in the table below do not have 
statutory force.   

 

Statutory 
guidance to… 

Issued under… Paragraphs 

LTAs 
Section 134A of  
the 2000 Act 

9-17, 27-32, 35-37, 48-74, 79-87, 97-176 

Senior traffic 
commissioner 

Section 4D of      
the 1981 Act 

18-23 

QCS boards 
Section 126E of   
the 2000 Act 

24-29, 33-35, 38-69 

 

                                                 
1 The relevant provisions of the 2000 Act have been amended by the Railways Act 2005, the Local Transport Act 
2008 and the Transport Act 2000 (Commencement of Quality Contracts Schemes) (England) Order 2005.  
References in this guidance to the 2000 Act are references to that Act as amended.  References in this guidance to 
LTAs are references to LTAs for areas in England.  It is for the Welsh Ministers to consider whether to issue 
guidance under section 134A of the 2000 Act to local transport authorities in Wales.  
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Description of a QCS 

2. A QCS is a scheme under which: 

 an LTA, or two or more LTAs acting jointly, determine what local bus services 
should be provided in the area to which the scheme relates and any additional 
facilities or services which should be provided in that area; and 

 local bus services may be only provided in that area in accordance with quality 
contracts, with three exceptions.  They are where particular services are 
excluded from the scheme (see paragraph 72), where an application to register 
services is made and the LTA provides a clearance certificate (see paragraphs 
108 to 113), or where the LTA is providing interim services as “operator of last 
resort” (see paragraphs 157 to 164). 

3. It is important to emphasise the distinction between a quality contracts scheme and 
a quality contract.2  The quality contracts scheme is the overarching scheme made by 
the LTA; once in operation, a scheme will comprise one or more individual quality 
contracts.  Each quality contract is a contractual agreement between the LTA and an 
operator under which the operator is to provide specified services.  A quality contract 
may include provision for payment of a subsidy by the LTA to the operator (or possibly 
of a premium to the LTA by the operator, in relation to highly profitable routes).  A 
quality contract may normally be entered into only after a competitive tendering process, 
and the usual requirement that the LTA will select the tenderer(s) offering best value for 
money applies.   

Policy context 

4. Powers to make QCSs were conferred on LTAs by the 2000 Act, but to date no 
LTA has actually exercised those powers.  A bus policy review conducted in 2006 
identified a variety of reasons why this was the case; policy proposals were brought 
forward and subsequently enacted through the Local Transport Act 2008 (“the 2008 
Act”), which amended the QCS provisions in the 2000 Act in various respects.  In 
tandem with the issuing of this guidance, five sets of Regulations have been made 
under the relevant provisions in the 2000 Act. 

5. The overall aim of the QCS-related amendments to the 2000 Act, and of the 
Regulations made under that Act, is to make QCSs a more realistic option for LTAs 
where there is a demonstrable public interest case for making such a scheme, while 
also ensuring appropriate safeguards to protect the legitimate interests of bus 
operators.  This latter point reflects the fact that a QCS would have a substantial effect 
on the operators of existing bus services within the area of the scheme.  However, LTAs 
are no longer required to show that a QCS is the “only practicable way” of achieving 
their local transport policies. 

                                                 
2 The two terms are defined in section 124(3) and (4) of the 2000 Act. 
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B. OVERVIEW OF MAIN STATUTORY REQUIREMENTS 

6. The key stages in the statutory process for establishing a new QCS are 
summarised in the chart at Annex A.  These include: 

 duties relating to the giving of notice about, and consulting on, proposed QCSs; 

 the constitution, duties and powers of independent “QCS boards”, to which LTAs 
must submit proposed QCSs for an opinion and (where appropriate) 
recommendations about certain matters; 

 the formal “making” of a scheme by the LTA, which can take place only after the 
LTA has responded to the opinion given and any recommendations made by the 
QCS board.  (The “making” of the scheme is the point at which the LTA formally 
determines that the proposed scheme is to go ahead); 

 a right of appeal for bus operators to the relevant Tribunal3 against the decision 
of an LTA to make a QCS; 

 the issuing of invitations to tender for quality contracts and the entering into of 
quality contracts between the LTA and the successful tenderer(s); 

 the “coming into force” of the scheme, which may take place on a single date, or 
may be phased in on two or more separate dates.  This is the point from which 
bus services within the area of the scheme must normally be provided only under 
quality contracts. 

7. The legislation also sets out a series of criteria which the LTA must be satisfied are 
met by any scheme.  These criteria, referred to as the “public interest” criteria in this 
guidance, are intended to ensure that QCSs can be made only where there is a 
demonstrable, evidence-based case for doing so and where any adverse impacts on 
operators have been duly taken into consideration by the LTA. 

8. The flow chart at Annex A is intended only as a summary.  The timescales 
involved will vary from scheme to scheme, depending on local circumstances, but likely 
timings for some of the key stages are as follows: 

 for the formal public consultation, it would be good practice to allow a twelve-
week period for interested parties to respond; 

 the QCS board is expected to publish its opinion no later than six weeks after the 
LTA formally requests the QCS board to consider its scheme proposal; and 

 the LTA must allow for a transitional period of at least six months between the 
making of the scheme and its coming into operation (though in many cases this 
transitional period may need to be significantly longer). 

                                                 
3 See paragraph 77. 
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C. NOTICE AND CONSULTATION 

9. The first formal, statutory requirements are for the LTA to give notice of its 
proposal to make a QCS and to consult on that proposal4.  Specifically, the authority 
must: 

 publish a consultation document, which must include various details set out in the 
legislation5.  Among other things, the document must set out the authority’s 
assessment of how the “public interest” criteria are met.  It must also contain a 
declaration from the LTA’s chief finance officer to the effect that the scheme is 
affordable.  Of course the exact costs of the proposed QCS will not be known at 
the time the statement is made, so it will need to be based on the best available 
estimate of the likely costs involved. 

 send a copy of that document to various interested parties.  The 2000 Act 
identifies some statutory consultees (i.e. people who must be consulted), as well 
as requiring the LTA to consult such other persons as it thinks fit.  The LTA 
therefore has a significant amount of discretion to determine whom to consult, 
and in what manner, but needs to act reasonably and in a way that affords all 
interested parties a realistic opportunity to comment on the proposals. 

 give notice of the proposal in at least one newspaper circulating in the area of the 
proposed scheme.  The purpose of this is to raise public awareness of the 
proposal, and the LTA should consider how best to make use of local media to 
inform and engage with all those with an interest.  Additional options (not 
specifically required by the legislation) might include posters on bus shelters and 
buses, public meetings or exhibitions and dissemination of information via 
websites.  “Talking newspapers”, where available, could provide a helpful way of 
informing people with visual impairments and, more generally, LTAs should 
ensure that information about proposals is accessible to disabled persons.  

 send a copy of the notice to the senior traffic commissioner (STC).  This is 
important as this notice serves as the trigger for the STC to constitute the QCS 
board that will later consider the proposal.  It would also be helpful for the LTA to 
give the STC as much prior warning of any forthcoming proposals as possible, as 
this should help to ensure that the QCS board can be constituted in a timely 
fashion. 

10. Prior to the statutory notice and consultation stage, it is expected that the LTA will 
wish to have discussed its emerging proposals in some detail with local operators, 
passenger representative groups and other interested parties.  This would be in the 
interests of all concerned:  it should help the LTA to assess the likely impacts of its 
proposals (including both costs and benefits), to identify at an early stage any issues 
that might create difficulty or delay if they do not emerge until much later in the process 
and to refine its proposals prior to formal consultation.  From the perspective of other 
interested parties, informal discussions and consultation provide a valuable opportunity 
                                                 
4 See section 125 of the 2000 Act. 
5 See section 125(1A) of the 2000 Act. 
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to ensure that the LTA can be made aware of their views at an early stage and can take 
them into account at the preliminary stages of designing scheme proposals.  Bus 
operators, employee representatives, passenger representatives (including 
representatives of disabled persons) and other external parties are likely to be able to 
offer significant expertise, which in turn should lead to a higher-quality decision on 
whether, and if so how, to proceed with the proposal. 

11. The statutory consultation is a crucial stage in the process of developing proposals 
for a QCS.  Open and effective consultation is especially important in relation to QCSs 
because a scheme could have very substantial impacts, including on bus operators, 
their employees and passengers.  It is important to recognise that the effects of the 
scheme will extend beyond the boundaries of the scheme area and perhaps also 
beyond the LTA’s own boundaries; consultation should be designed accordingly. 

12. The consultation document should provide as much information as possible about 
the proposed scheme, consistent with the stage of development the LTA has reached, 
so as to enable interested parties to contribute in an informed manner.  It will often be 
helpful to include a draft of the proposed scheme itself, but it will in any case be 
important to provide a clear, accessible description of how the scheme would operate, 
whom it would affect, how it would affect them, and as much other relevant information 
as practicable.   

13. The judgement about exactly when to undertake the statutory consultation is a 
matter for the LTA to consider, bearing in mind the need to consult on the basis of a 
fairly specific proposal (or series of options) while also ensuring that the consultation is 
carried out at a stage when there is still a genuine opportunity for interested parties to 
influence the development of the proposals.  To secure maximum benefit from the 
consultation process, the LTA should look to involve the widest possible range of people 
with an interest. 

14. The consultation document will need to set a clear deadline for people to respond, 
but the legislation does not go into detail about the manner in which consultation should 
be undertaken.  The Government’s Code of Practice on Consultation6 sets out the 
approach the Government will take when it has decided to run a formal, written, public 
consultation exercise.  This includes a presumption that, under normal circumstances, 
consultations should last for a minimum of 12 weeks.  The approach set out in the Code 
of Practice is likely to be good practice for LTAs to follow in the case of a QCS.  
Guidance issued to local authorities under section 3A of the Local Government Act 
1999 provides further information about the duty for local authorities to involve local 
persons in the exercise of their functions7.   

                                                 
6 Code of Practice on Consultation, HM Government, July 2008.  Published by the Better Regulation Executive, 
Department for Business, Enterprise and Regulatory Reform under reference URN 08/1097. 
7 See paragraphs 2.10 to 2.27 of Creating Strong, Safe and Prosperous Communities: Statutory Guidance, July 
2008, www.communities.gov.uk. 
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15. Once the consultation period has ended, the LTA will need to consider the 
responses and then take a decision on how to proceed.  The choices are essentially: 

 to proceed with the scheme as originally proposed; 

 to proceed with the scheme, but with modifications to the original proposal; or 

 to abandon the proposed scheme altogether. 

16. This is a decision for the LTA, though it will need to act reasonably taking account 
of all relevant circumstances (including the views expressed in response to the 
consultation).  Where the LTA decides to proceed with a modified scheme, it will need 
to consider whether any further consultation is merited, either generally or with specific 
parties who would be particularly affected by the modifications.  The 2000 Act does not 
impose a separate duty to consult further in this situation, but the LTA will need to 
consider carefully whether their modifications would have the effect of broadening the 
range of people who must be consulted under the 2000 Act, or if the effects on those 
already consulted would be very different.  For example, if the LTA modifies its proposal 
such that the scheme would cover a wider area and that more operators would be 
affected by the scheme, then those operators would need to be consulted under the 
Act. 

17. The LTA will also need to consider whether any further consultation is needed in 
order to comply with the general duty in section 3A of the Local Government Act 1999 
(mentioned in paragraph 14 above).  Having concluded how it intends to proceed in light 
of the consultation, LTAs should provide feedback on the conclusions it has reached 
and the reasons for reaching those conclusions. 

D. QCS BOARDS 

Establishment of boards 

18. As mentioned above, the LTA must give notice to the STC of its proposed scheme 
when the consultation is published and this is the trigger for the STC to make 
arrangements for the constitution of a QCS board.  A separate QCS board will be 
constituted for each proposed scheme. 

19. Each board is to be chaired by a traffic commissioner.  Regulations provide for this 
appointment to be made by the STC within 28 days of receiving the copy of the notice 
from the LTA.  The default position is that the STC must appoint the traffic 
commissioner whom he considers has the most relevant knowledge and experience in 
relation to the particular proposed scheme (which could be the STC).  However, the 
2000 Act includes provision to ensure that a traffic commissioner cannot chair a QCS 
board if he/she considers that his/her ability to act impartially in the case of the 
particular scheme is for any reason impaired.  It is expected that the function of chairing 
a QCS board would be delegated to a deputy traffic commissioner only in exceptional 
circumstances. 
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20. When considering which traffic commissioner has the most relevant knowledge 
and expertise in any particular case,  the STC should consider in particular: 

 knowledge and expertise relating to local bus services within the area to which 
the proposed scheme relates; and 

 knowledge and expertise relating to the operation, the planning and the 
economics of local bus services generally. 

21. It is for the STC to consider the relative importance to be attached to these and 
any other considerations.  However, the traffic commissioner’s specific knowledge of the 
local area is likely to be particularly relevant in this context: while other QCS board 
members will have significant knowledge and expertise relating to transport planning 
and economics generally, it is less likely that they will have specific knowledge of the 
area to which a scheme relates.   

22. The remaining two board members are also to be designated by the STC and 
must be drawn from a panel appointed by the Secretary of State.  In making these 
designations, the STC should seek to ensure the three board members taken together 
possess an appropriate range of expertise.  When designating the second and third 
board members, the STC may wish to consult the traffic commissioner who has been 
appointed to chair the board in question. 

23. As soon as practicable after any designation is made, the STC must give notice of 
the designation to the local authority, in at least one newspaper circulating in the local 
area and in such other ways as the STC considers appropriate for the purposes of 
informing operators and other interested persons.  The STC should consider how to 
ensure that the information is made available as quickly as possible to all who are likely 
to be affected by the proposals. 

Role of board during consultation period 

24. The legislation provides for each QCS board to be constituted during the 
consultation period.  During this period, boards and their individual members must not 
express views on the merits (or otherwise) of an LTA’s proposals and should not 
respond to the LTA’s consultation.  This is important in order to avoid prejudicing, or 
appearing to prejudice, the independence of the QCS boards when they formally 
examine the LTA’s proposals later in the process. 

25. Instead, the purpose of constituting the QCS board at this stage of the process is: 

 to allow the board to familiarise itself with the LTA’s proposals before it is called 
upon to begin formal consideration of the proposed scheme.  This preparation 
should help the board to provide its opinion and any recommendations in a timely 
fashion; 
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 to allow the board to provide advice on procedural matters, where asked to do so 
by a bus operator, LTA or other interested party.  (If advice is requested before 
the second and third members of the board have been designated, the 
chairperson can respond on behalf of the board.) 

26. The legislation does not specify or limit the kinds of procedural matters on which 
advice might be sought.  One possibility is that the LTA might wish to seek the QCS 
board’s view during the consultation period on whether its proposed consultation 
activities are sufficient to meet the statutory requirements.  This could allow the LTA to 
address any shortcomings at the earliest opportunity.  Where such advice is given by a 
board, it can only be a provisional view and would be given without prejudice to the 
opinion that the board must give later in the process.  Nor does the board’s view 
override the LTA’s duty to act reasonably.  When the board conducts its formal 
examination of the scheme, it is likely to have significantly more information at its 
disposal and modifications might have been made to the scheme (e.g. a change in its 
boundaries, such that additional parties ought to have been consulted). 

Role of board after the consultation 

Provision of documents to board 

27. Following the end of the statutory consultation and if the LTA has decided it wishes 
to proceed with a scheme (either in its original form or with modifications), it must send 
various documents to the QCS board.  These documents are: 

 copies of all written consultation responses (which would include responses 
submitted electronically); 

 information about representations made orally at consultation events or 
meetings; (This might take the form of copies of minutes, where available, or 
otherwise a written summary of key points raised.  It need not be a 
comprehensive description of every point made.) 

 a summary of what the LTA has done to comply with the statutory requirements 
about notice and consultation.  

28. The purpose of this requirement is to ensure that the board has access to as much 
relevant information as possible when it examines the LTA’s final proposal, and that it 
has an opportunity to begin considering the consultation responses before being called 
upon to begin their formal deliberations.  The LTA should therefore not wait until it has 
finalised the drafting of its scheme before sending the above material to the QCS board; 
the legislation requires that the information should be sent as soon as possible once it is 
clear that the LTA intends to proceed with a scheme in some form.  Should the LTA 
later decide not to proceed with a scheme after all, it must notify the QCS board at the 
earliest opportunity8. 

                                                 
8 See section 126C(7) of the 2000 Act. 
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29. The Regulations include provision for the protection of certain confidential material 
submitted to the LTA and which has to be sent to the QCS board.  Where a person has 
asked that information contained in a consultation response be treated in confidence, 
and if a person would not be entitled to disclosure of that information in response to a 
request for information under the Freedom of Information Act 2000 because either the 
information is confidential, or because it would be likely to prejudice commercial 
interests, the QCS board must not disclose it9.  Respondents seeking confidentiality 
should therefore indicate clearly the specific parts of their response they wish to be 
treated in confidence and should provide a clear justification of why the information 
needs to be treated in confidence. 

Formal request to consider scheme 

30. Once the LTA has finalised its proposed scheme, ready for the QCS board to 
consider, the LTA must send a written request to the board for it to begin that 
consideration10.  When sending the request, the LTA must: 

 publish the request and, if the proposed scheme differs from that published as 
part of the consultation, details of where a copy of the scheme may be obtained; 
and 

 send to the QCS board a copy of the proposed scheme that it wants the board to 
consider. 

31. It follows that the LTA will, at this stage, need to have the proposed scheme fully 
worked up, in its final form. 

32. The LTA should also consider carefully what other information might assist the 
QCS board.  It will be in the LTA’s interests to make such information available to the 
board as soon as possible, rather than waiting to be asked for it, as this should help the 
board to reach its conclusions in a timely fashion.  In particular, the board is likely to find 
it helpful to have early sight of the LTA’s assessment of how the five “public interest” 
criteria are met (or a statement that the assessment given in the consultation document 
remains the latest and fullest assessment) and an explanation of how the LTA has 
responded to points raised in consultation. 

Remit of board 

33. The formal remit of the QCS board is set out in the 2000 Act11, which provides that 
a board: 

                                                 
9 The relevant provisions are sections 41 and 43 of the Freedom of Information Act 2000. 
10 See section 126C(4) of the 2000 Act. 
11 See sections 126D and 126E of the 2000 Act. 
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 is to form an opinion whether the relevant “public interest” criteria are met12 and 
whether the statutory notice and consultation requirements have been met; and 

 may, where its opinion is that the criteria are not met, or that the notice and 
consultation requirements have not been followed, recommend actions that the 
authority might take to remedy the situation. 

34. The board must notify the LTA of its opinion, any recommendations and its 
reasons.  It must also publish them13.   

35. Where the board’s opinion is that the criteria are satisfied and that the notice and 
consultation requirements have been followed properly, there is no explicit statutory 
power for the board to make any recommendations.  However, this does not preclude 
the board from doing so if it feels it has useful points to offer.  These points would not 
have the status of formal “recommendations”:  the LTA would not be bound to respond 
to them, though of course it could if it wished.  Nor would any such recommendations 
affect the scope of the right of appeal against an LTA’s decision to make a scheme (see 
section G), which is determined solely by the board’s opinion on the two matters 
mentioned in paragraph 33 above. 

36. Where the board’s opinion is that the criteria or procedural requirements have not 
been met, it is for the LTA to determine what action to take in response to that opinion 
and any recommendations though (as when exercising any function) it must act 
reasonably in the circumstances.   

37. Regardless of the board’s opinion and any recommendations, the LTA must 
publish a formal response prior to making any scheme14.  There are a number of 
possible options here: 

 if the board’s opinion is favourable, the response can be straightforward: the LTA 
simply needs to indicate (for example) that it has noted the board’s opinion and 
intends to proceed with the scheme as submitted to the board; 

 if the board’s opinion is that certain procedural requirements have not been 
fulfilled, the LTA will need to take steps to remedy the matter.  (If it does not, it is 
likely to be vulnerable to appeal to the relevant Tribunal15).  This is likely to 
involve further consultation with any person who was not, but ought to have 
been, given the opportunity to comment on the LTA’s proposals.  Where the LTA 
takes the action recommended by the QCS board and publishes notice that they 
have done so, they are deemed to have fulfilled the statutory notice and 
consultation requirements16; 

                                                 
12 The public interest criteria are prescribed in section 124(1) of the 2000 Act (unless the QCS is made in connection 
with the reduction or discontinuation of railways services, in which case section 124(1A) applies).  Further guidance 
about QCS boards’ role in relation to the “public interest” criteria is set out in Section E below. 
13 See section 126D(5) of the 2000 Act. 
14 See section 127(1A)(a) of the 2000 Act. 
15 See paragraph 77. 
16 See section 126D(6) of the 2000 Act. 
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 if the board’s opinion is that the “public interest” criteria are not met, the authority 
might: 

o agree with the board’s opinion and modify its proposal, either in line with 
any recommendations the board has made or in any other way it 
considers appropriate.  In this case, the LTA has the option to submit its 
modified proposal to the QCS board for a further opinion (see paragraph 
48); 

o disagree with the board’s opinion and make the scheme anyway. 

Either way, the authority will need to publish a response to the QCS board’s 
opinion, explaining how they intend to proceed and why.  Where the authority 
disagrees with the board’s opinion and decides to make the scheme, it may be 
more likely to face an appeal to the relevant Tribunal, so it will be particularly 
important for the authority to have set out its reasoning as fully and clearly as 
possible. 

Practice and procedure of boards 

38. QCS boards are intended to operate impartially and independently of government 
and it is therefore envisaged that they will have significant discretion to determine how 
to go about performing their duties.  However, some constraints are set in the 
legislation, to ensure that interested parties have a good idea of what to expect from the 
process and that the work of the Board can be completed in a timely manner. 

39. As a starting point, a QCS board will have access to all the written consultation 
responses submitted to the LTA and other material submitted at the same time (see 
paragraph 27).  The board may ask interested parties to submit further evidence (written 
or oral), for example to supplement or clarify points made in their consultation 
responses.  The board also has a power to hold oral evidence sessions.  If the LTA 
proposing the scheme, any bus operator running services within the area of the scheme 
or any person who was not consulted and who, in the opinion of the board, should have 
been, requests an opportunity to give oral evidence, the board must provide it.  Other 
interested parties may also request an opportunity to give oral evidence, but it will be at 
the discretion of the QCS board whether to grant that request.   

40. Any party requesting an opportunity to give oral evidence must also provide a 
summary of the evidence they would wish to present.  QCS boards will need to set out 
the arrangements for requesting an opportunity to give oral evidence and, to help avoid 
delay, it may be appropriate to publish these arrangements before the LTA formally 
submits its scheme to the board for consideration.  Such arrangements would need to 
accommodate the needs of disabled persons.   
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41. The intention of providing for oral evidence sessions is to allow QCS boards to 
clarify their understanding of written consultation responses and any other material 
submitted to them.  It is for QCS boards to determine how their oral evidence sessions 
will be conducted; the summaries of oral evidence (mentioned above) will assist them in 
doing so.  The Regulations clarify that boards have certain specific powers, including 
(but not limited to): 

 determining the way in which oral evidence is to be presented; 

 imposing time limits on the presentation of oral evidence; 

 directing that, where two or more parties make a request to submit evidence on 
the same issue, such evidence is to be submitted by one of them on behalf of all.  
The purpose of this power is to avoid oral evidence sessions becoming repetitive, 
with a number of different parties making the same points and/or giving the same 
evidence.  Directing that evidence be given in this way is unlikely to be 
appropriate where the parties have different views on the issue in question, or 
different (perhaps confidential) evidence to bring to bear. 

 declining to hear evidence that could have been submitted to the LTA during the 
consultation process.  It is expected that QCS boards would normally decline to 
hear such evidence, except in genuinely exceptional circumstances. 

42. Oral evidence sessions would normally be held in public, though the Regulations 
allow QCS boards to hold parts of sessions in private where confidential information is 
likely to be disclosed (see paragraph 29 above). 

43. In planning oral evidence sessions, boards should bear in mind that participation in 
such sessions will impose a cost on all those concerned.  Boards should strive to keep 
those costs to a minimum and should seek to conduct sessions in as informal a manner 
as possible.  The primary objective is to ensure that the board can form a fair and 
balanced opinion about the proposed scheme; unnecessarily protracted, numerous or 
confrontational sessions should therefore be avoided. 

44. The 2000 Act also provides for the Secretary of State to prescribe the time period 
within which QCS boards would normally be expected to publish their opinion.  It is 
intended that a board should be able to allocate two weeks to familiarise itself with the 
written consultation responses and other material submitted alongside them, and then 
six weeks to take further evidence and prepare its opinion and any recommendations.  
Accordingly, the Regulations provide that the time period ends on the later of: 

 eight weeks after the date on which the QCS board receives copies of the 
consultation responses and other documents from the LTA; and 

 six weeks after the date on which the QCS board receives the formal request 
from the authority to consider the scheme (and the scheme itself). 
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45. Boards are under a duty to take all reasonable steps to conclude deliberations 
within the prescribed time period, though the 2000 Act does admit the possibility that 
this might not always be possible17.  In such cases, the board must prepare a statement 
explaining the delay, setting out the steps the board is taking to publish its report as 
soon as reasonably practicable and indicating when the report is expected to be 
published.  Such a statement is to be sent to the Secretary of State and to the LTA, and 
it would normally be appropriate to publish it more generally. 

Interim reports 

46. There is also a power for the QCS board to publish an ‘interim report’ during the 
course of its deliberations.  It is envisaged that this power would be useful only in a 
minority of cases, and it should be exercised by a board only where there is particular 
merit in doing so.  It might, for example, be helpful for the board to do so if it has 
identified a particular failure by the LTA to fulfil certain notice or consultation 
requirements:  early warning of such an opinion would enable the LTA to take remedial 
action as quickly as possible, perhaps before the QCS board finalises its formal opinion 
and recommendations.  Similarly, where the board has concerns that one or more of the 
public interest criteria might not have been met, it might be helpful to give an initial 
indication of that view, so that the LTA can (if it thinks it appropriate) take early steps to 
modify its proposal in light of that emerging view. 

47. Drawing attention to such concerns in an interim report, which the board would be 
under an obligation to publicise and make available to all interested parties, rather than 
doing so informally “behind the scenes”, should help to ensure that matters are dealt 
with in an open and transparent way.  An interim report might also provide a vehicle for 
inviting further views on a particular issue from interested parties, albeit on a short 
timescale, where the board considers there is merit in doing so.   

Modifying a proposed scheme following board’s opinion 

48. As mentioned above, where the board’s opinion was unfavourable, there is an 
option (but not a requirement) for the LTA to submit a modified proposal to the board for 
a further opinion18.  A modified proposal is to be submitted to the QCS board in the 
same manner as the original, and the same publication requirements apply.  From the 
LTA’s perspective, an advantage of submitting the modified scheme is that a favourable 
opinion from the board in relation to the modified scheme would narrow the scope of 
any subsequent appeals on a point of law (see paragraph 75). 

49. Where a modified scheme is submitted to the QCS board following publication of 
an unfavourable opinion, the QCS board should normally be able to provide its opinion 
more quickly, because it will be familiar with the proposed scheme and the areas of 
concern.  Where the scheme is modified only in response to the opinion or 
recommendations of the board and the LTA submits a statement to that effect, the 
Regulations prescribe a period of four weeks for the board to respond, starting with the 
                                                 
17 See section 126E(3) to (6) of the 2000 Act. 
18 See section 126C(6) of the 2000 Act. 
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date on which the further request is submitted.  In some cases, though, it may be 
possible for the board to respond significantly more quickly (e.g. if the changes are 
minor and/or respond directly to recommendations made by the QCS board).  QCS 
boards should strive to respond as quickly as is consistent with giving the modifications 
due consideration.  The Regulations also disapply the requirement for an oral evidence 
session to be held at this stage if requested by certain parties, though the QCS board 
can still invite further written or oral evidence and should do so if necessary in order to 
form a proper opinion on the revised proposal. 

E. THE “PUBLIC INTEREST CRITERIA” 

50. Under the 2000 Act, an LTA making a QCS must normally be satisfied that five 
“public interest” criteria are met.19  These criteria, which are each discussed in more 
detail in paragraphs 53 to 69, are that: 

 the proposed scheme will result in an increase in the use of bus services in the 
area to which the proposed scheme relates; 

 the proposed scheme will bring benefits to persons using local services in the 
area to which the proposed scheme relates, by improving the quality of those 
services; 

 the proposed scheme will contribute to the implementation of the local transport 
policies of the LTA; 

 the proposed scheme will contribute to the implementation of those policies in a 
way which is economic, efficient and effective; and 

 any adverse effects of the proposed scheme on operators will be proportionate to 
the improvement in the well-being of persons living or working in the area to 
which the proposed scheme relates. 

51. It is for the LTA to satisfy itself that these criteria are met.  When consulting on a 
proposed scheme, the LTA’s consultation document must set out its assessment of how 
the criteria are met, in order to allow interested parties a fair opportunity to comment on 
that assessment.  The LTA should look to submit its assessment to the QCS board at 
the earliest opportunity, because this assessment will be a key focus of the board’s 
work.  An open, transparent approach could also help to reduce the likelihood of an 
affected party seeking to bring an appeal before the relevant Tribunal20. 

                                                 
19 See section 124(1) of the 2000 Act.  The only exception to this requirement is where an Integrated Transport 
Authority makes a QCS to secure the provision of transport services to replace a relevant railway service that has 
been, or is to be, reduced or discontinued.  Different criteria need to be met in relation to a QCS made in such 
circumstances, as set out in section 124(1A) of the 2000 Act.  Apart from these alternative criteria, the statutory 
requirements relating to QCSs made in these circumstances are as described in this guidance. 
20 See paragraph 77. 
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52. It is acknowledged that any assessment of the “public interest” criteria is likely to 
involve a degree of subjectivity.  Different parties may take different views about the 
likely impacts and it is inevitable that there will be some uncertainty about future impacts 
of any scheme.  In forming its opinion as to whether each of the public interest criteria is 
met, it is not therefore expected that the QCS board will prepare its own separate 
analysis of likely impacts; rather, the question for the QCS board is whether the 
authority’s overall judgement about each of the “public interest” criteria is reasonable.  
To address that question, QCS boards should be looking to test whether the LTA’s 
assumptions and methodology are reasonable in the particular circumstances of their 
proposals.  They should also consider the extent to which the LTA has subjected its 
assessment to some sensitivity analysis, to test its key conclusions against a sensible 
range of different assumptions.  

Increasing use of bus services 

53. This criterion is fairly self-explanatory, but an important point to note is that the 
2000 Act makes clear that “increase” here includes reducing, arresting or reversing 
decline in the use of bus services.  In other words, for this criterion to be met, the LTA 
must be satisfied that bus usage will be higher under the quality contracts scheme than 
it would have been in the absence of the scheme.  This means that the LTA will need to 
form a view of the likely future pattern of bus usage in two scenarios:  first, assuming 
that current policies and plans are carried forward into the future; secondly, assuming 
the QCS is implemented.  The relevant consideration here is the overall level of bus 
usage: a scheme that will increase patronage overall, while reducing patronage on a 
minority of routes, will meet the criterion. 

Bringing benefits to passengers by improving service quality 

54. Again, this criterion is fairly self-explanatory.  “Quality” of services, in this context, 
is not defined in the 2000 Act, but the natural meaning of the term is capable of a broad 
interpretation.  “Quality” of service is likely to include matters such as the standard of 
the vehicles used to provide services (e.g. accessibility for disabled persons, emissions 
standards, audio-visual information), the frequencies or timings of services, punctuality, 
reliability, standards of driver training (e.g. in customer care) and arrangements for 
integration of ticketing with other services or transport modes.   

55. By itself, a reduction in fares may not constitute an improvement in the “quality” of 
service (rather it is a reduction in the price which may benefit passengers) – but a QCS 
that reduced fares alongside improvements to service “quality” would be perfectly 
capable of meeting this criterion.  The benefits arising from lower fares would be 
factored in to the assessment of other criteria, in particular the proportionality test 
described in paragraphs 63 to 69.  But better integration of fares or ticketing, or the 
introduction of smart ticketing, could be viewed as an improvement in service “quality”.   
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56. In some circumstances, a reduction in the total number of services operating on a 
particular route could be consistent with bringing benefits to passengers, for instance if 
it results in a more coherent service pattern.  For example, where services operate at 
xx00, xx05, xx30, xx35, passengers could benefit from rationalising such that services 
instead operate at xx00, xx20 and xx40 because maximum waiting times would be 
reduced.  

57. As with the first criterion, this criterion needs to be judged across the area of the 
proposed scheme as a whole.  For example, the fact that service quality might be 
reduced on some services does not preclude the criterion being met overall. 

Contributing to implementation of local transport policies 

58. This criterion will need to be considered with reference to the specific local 
transport policies published by the LTA.  Local transport policies are the policies that 
LTAs must develop for the promotion and encouragement of safe, integrated, efficient 
and economic transport to, from and within their areas21, and are normally published as 
part of the LTA’s local transport plan. 

Economic, efficient and effective 

59. The phrase “economy, efficiency and effectiveness” appears in section 6 of the 
National Audit Act 1983, which confers power on the Comptroller and Auditor General to 
carry out examinations into the economy, efficiency and effectiveness with which certain 
bodies use their resources when discharging their functions.  The phrase also appears 
in Part I of the Local Government Act 1999, in connection with the duty on local 
authorities to secure continuous improvement in the “economy, efficiency and 
effectiveness” with which they deliver services and meet standards.      

60. The National Audit Office (NAO) uses the following definitions: 

 economy: minimising the cost of resources used or required;  

 efficiency: the relationship between the output from goods or services and the 
resources used to produce them;  

 effectiveness: the relationship between the intended and actual results of public 
spending.  

61. Accordingly, the three ‘E’s taken together are closely associated with the widely-
recognised concept of “value for money”.  It is envisaged that an LTA would satisfy itself 
that a proposed QCS meets this criterion in the same way as it would show that any 
proposed action in other fields of its work would deliver good value for money, which it 
would generally do by assessing carefully the costs and benefits that can reasonably be 
expected to arise from the proposals.  It is also expected that the LTA’s assessment of 
“economy, efficiency and effectiveness” would include some discussion of alternative 
options that had been considered and why they had been dismissed.  But it is important 
                                                 
21 See section 108 of the 2000 Act. 
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to recognise that LTAs are no longer required to show that the proposed QCS is the 
“only practicable way” to achieve its objectives. 

62. It is not anticipated that an LTA would need to consider each of the three ‘E’s in 
isolation: for example, the most ‘economic’ (lowest-cost) option will not necessarily be 
the most ‘efficient’ or ‘effective’.  Satisfying this criterion does not require an LTA to 
select the lowest-cost option:  quality, risk22 and other matters are also important 
considerations.  The three ‘E’s need to be considered in the round, to form an overall 
judgement of whether the proposed QCS offers good value for money. 

Proportionality of adverse effects on operators 

63. This criterion is a key safeguard for the legitimate interests of existing bus 
operators who are working within the area of a proposed scheme.  Its inclusion in the 
five “public interest” criteria recognises that a QCS could have a substantial adverse 
impact on these operators; in the most extreme case, an existing operator might not be 
awarded any quality contracts and might therefore have to cease providing local 
services within the area of the scheme.  The criterion is designed to ensure that the LTA 
has properly considered any adverse impacts on operators, taking them fully into 
account by weighing them up against the relevant benefits when determining whether to 
proceed with a QCS.   

64. It is inevitable that there will be a degree of subjectivity associated with this 
criterion, as is often the case where adverse impacts on one group need to be weighed 
against benefits that accrue to another.  Demonstrating that this criterion is met is likely 
to require the LTA to show that it has: 

 identified the nature of any adverse effects that operators might suffer as a result 
of the proposed scheme.  Clearly the most direct impact is that operators can no 
longer continue to run their existing services when the scheme comes into 
operation, but must instead operate services in accordance with any quality 
contracts they are awarded.  In a more extreme case where an existing operator 
is not awarded any quality contracts, the operator will no longer be able to 
operate local services within the area of the scheme (apart from services that are 
excluded from the scheme, or in respect of which the LTA has issued a clearance 
certificate).  The LTA should also consider carefully what other costs and adverse 
impacts might arise.   For example, a QCS might have an impact on some 
services outside the area of the QCS and perhaps even outside the area of the 
LTA proposing the scheme (e.g. if there is a prospect of QCS services attracting 
patronage away from them).  There are also certain costs to operators arising 
from the QCS process itself – e.g. costs of bidding for quality contracts, costs of 
providing employee information in connection with the TUPE Regulations (see 
later), or potential costs arising from the increased notice period for service de-

                                                 
22 In relation to risk, it is good practice to include an allowance for “optimism bias” when assessing the likely costs 
of a significant project or procurement.   
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registrations (and certain variations) during the period of transition to the QCS 
(again, see later).   

 considered the likelihood of those adverse effects arising.  Some costs will arise 
in all, or nearly all, cases – whereas others may arise only if certain 
contingencies arise.  For example, costs of having to stop providing particular 
services in the QCS area entirely will arise only if an operator is unsuccessful in 
winning any quality contracts.  In turn, the likelihood of an operator (particularly a 
smaller operator) having no opportunity to run services within the area of the 
scheme may depend on the number and size of different contracts to be awarded 
under the scheme, the extent to which sub-contracting is allowed for within the 
tendering framework or consortia of smaller operators have the opportunity to 
bid, and the types of services that are excluded from the scheme.  These and 
other relevant factors need to be considered in the round: for example, it may be 
the case in particular local circumstances that a single-contract QCS is the most 
appropriate approach and that it would satisfy the proportionality criterion. 

 considered the likely scale of impact of the adverse effects identified.  It will not 
necessarily be possible to place a cash value on each of the impacts identified, 
but the LTA should be able to gauge (for example) whether the adverse impacts 
are likely to be substantial relative to the overall size of the businesses in 
question. 

65. Similarly, the LTA will need to have identified the nature and broad scale of 
benefits arising to people living or working within in the area of the scheme and the 
likelihood of those benefits arising.  Relevant benefits here could include benefits to 
existing bus passengers, to those who switch from other modes to the bus as a result of 
improvements to bus services, to users of other modes who benefit (e.g. motorists who 
benefit from reduced traffic congestion because the QCS has encouraged modal shift) 
and to local residents and others who benefit from environmental improvements such as 
improved air quality.   

66. In the legislation, “persons” means not just natural persons (i.e. individuals) but 
also other legal persons (e.g. businesses, charities, etc) who could benefit from better 
bus services.  But the LTA can only factor in benefits arising from the implementation of 
the QCS:  if the QCS is implemented as part of a package alongside other measures 
(for example increased provision of facilities for cycling or increased town centre parking 
charges), then the benefits arising from those other measures should be included in the 
assessment of this criterion only to the extent that the QCS increases the benefits that 
are derived from those other measures.  For example, greater modal shift might result 
from an increase in town-centre parking charges if accompanied by measures (such as 
a QCS) that deliver a radical improvement in the public transport alternative. 

20 of 53 



67. To satisfy itself that the proportionality criterion is met, the LTA will need to 
consider whether – taking into account all relevant considerations – the benefits to 
people living or working within the scheme area are likely to be sufficient to justify the 
scale of adverse impacts identified.  In reaching this judgement, it would be appropriate 
for the LTA to attach different weight to different benefits and adverse impacts, 
according to the likelihood of those benefits and adverse impacts arising in practice.  
LTAs may wish to refer to the Department for Transport’s extensive guidance on 
transport scheme appraisal23.  Compliance with this guidance is not a legal requirement 
in relation to QCSs, but it may assist LTAs in preparing a high-quality and persuasive 
assessment of different impacts that might arise from their proposed scheme. 

68. When the QCS board forms its opinion as to whether this criterion is met by a 
particular proposed scheme, it can be expected to consider: 

 whether the LTA has properly identified the significant adverse impacts on 
operators that might arise and made a reasonable assessment of the potential 
severity of those impacts and their likelihood of arising.  If the LTA has failed to 
take into account adverse impacts which may be significant enough to change 
the overall judgement of proportionality, the QCS board may conclude that (in its 
opinion) the criterion is not met. 

 whether the LTA has formed a reasonable assessment of the likely benefits to 
persons living or working within the area of the scheme.  If the board concludes 
that the assessment is unreasonably optimistic, to the extent that the LTA’s 
overall judgement of proportionality may be affected, the QCS board may again 
conclude that (in its opinion) the criterion is not met.   

 whether the LTA has acted reasonably in concluding, on the basis of all the 
evidence available to it (including evidence submitted by bus operators in their 
consultation responses), that the identified adverse impacts are proportionate to 
the identified benefits. 

69. The consultation process is likely to be an important part of the process of 
ensuring that potential adverse impacts are identified by the LTA.  The authority will 
depend to a significant extent on local bus operators to highlight potential adverse 
impacts in their consultation responses, and the consultation process is the main 
opportunity for bus operators to draw attention to those impacts.  Operators and other 
interested parties are advised to note that, when hearing oral evidence, QCS boards 
have the power to disregard evidence that could have been (but was not) submitted in 
response to the LTA’s consultation. 

                                                 
23 Transport Analysis Guidance, www.dft.gov.uk/webtag. 
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F. MAKING OF SCHEME 

70. The 2000 Act is not explicit about exactly what is involved in the “making” of the 
scheme24.  However, the “making” of the scheme is clearly the point at which the 
authority formally determines that the scheme is to go ahead.  

71. The scheme may not be made until the LTA has published its response to the 
QCS board’s report (or its latest report, if more than one has been published).  Once 
that response is published, the LTA may then make the scheme at any point within the 
subsequent six-month period (and, if it intends to make the scheme, must make it by the 
end of that period).  Once a scheme has been made, a notice must be published in at 
least one newspaper circulating in the area of the scheme and a copy of the notice must 
be sent to the relevant traffic commissioner25.  The LTA should also consider whether 
any other publicity is needed to ensure that local operators, passengers and others with 
an interest are made aware of the scheme. 

72. The precise form of schemes is not prescribed in the legislation, as the right 
approach is likely to depend on the specific local circumstances.  However, some 
specific requirements are spelt out: 

 The scheme must specify the area to which it relates.  In defining the area, the 
LTA will need to bear in mind that no local services may be provided within this 
area (except where specific exclusions are specified in the scheme, or where an 
operator applies to register a service and the authority provides a clearance 
certificate – see later on both these points).  This may point towards a scheme 
area that is no larger than necessary to secure the objectives of the scheme. 

 The scheme must specify the date on which the scheme is to come into 
operation, which must be no earlier than six months after the scheme was made.  
A scheme may specify different dates for different provisions of the scheme to 
come into force where the LTA has determined that a phased implementation 
would be most appropriate, for example to reduce the risks associated with a 
large scheme coming into operation all at once. 

 The scheme must specify the period for which it is to remain in operation.  This 
period must be no longer than ten years from the date the scheme (or the first 
provisions of the scheme under a phased approach) come into operation. 

                                                 
24 See section 127 of the 2000 Act. 
25 At the time of publishing this guidance, the relevant traffic commissioner is the commissioner(s) for the traffic 
area(s) within which the area of the QCS falls.  Provisions in Part 1 of the 2008 Act, once brought into force, will 
empower the senior traffic commissioner to deploy traffic commissioners more flexibly across traffic area 
boundaries.  Once those provisions are in force, the relevant traffic commissioner would be determined by the senior 
traffic commissioner under those new arrangements. 
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 The scheme must outline the local services which are to be provided under 
quality contracts.  Here the LTA will need to consider the most appropriate 
balance between: 

o providing sufficient detail that the LTA can be confident that the scheme 
meets the “public interest” criteria; while 

o providing sufficient flexibility that minor changes can be made without 
needing to go through the formal process for varying a scheme.  For 
example, quality contracts might include a degree of flexibility for minor 
variations to be agreed between the operator and the LTA. 

 The scheme must outline the proposed features of the invitations to tender.  
Again, LTAs will need to consider the balance between certainty and flexibility.  
The legislation is not prescriptive, but it is likely to be helpful to indicate (among 
other things): 

o the number of quality contracts that are to be let under the scheme, how 
different services will be bundled into different contracts (where 
appropriate), and any arrangements for sub-contracting.  These key 
aspects of scheme design could have a bearing on whether the scheme 
satisfies the public interest criteria, particularly the fifth criterion 
(proportionality of adverse impacts on operators).  Opportunities for 
smaller operators to be involved in the provision of services under QCSs 
could be increased by arrangements for sub-contracting, excluding certain 
types of service (eg school transport) from the scheme or by the number 
and size of contracts available.  Providing such opportunities by these or 
other means could in turn help to reduce the risk of the most severe 
adverse impacts on operators.  A larger number of contracts and 
opportunities for sub-contracting should also create more scope to 
preserve a more diverse supplier base within the local market and hence 
to increase competition for second-generation and subsequent quality 
contracts.  On the other hand, a greater number of contracts is likely to 
result in higher costs for operators (in the tendering process) and for the 
LTA (both in the tendering process and in subsequent contract 
management and administration).   

o the duration of individual contracts, which must be no longer than ten 
years.   

o the kinds of performance targets that might be provided for in quality 
contracts and any rights and remedies that the contracts might provide for 
passengers if things go wrong. 

o whether the LTA proposes to lease depot sites or vehicles to the quality 
contract operator under the contract. 
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o whether the LTA proposes to include provision in the contracts for the LTA 
to ask the quality contract operator to “step in” before the QCS comes into 
operation in the event that an existing operator of services withdraws 
during the “transitional period” described in paragraphs 88 to 102.  Should 
the LTA propose to proceed in this way, the contract with the operator in 
question would not be treated as a quality contract prior to the coming into 
operation of that scheme; until that date it would be treated as a 
subsidised service agreement26, so all legal requirements associated with 
such agreements would need to be complied with (but see also 
paragraphs 79 to 87 below about the tendering regulations).   

o the proposed arrangements for allocating fare revenues between the LTA 
and the operators.  This is another key feature of a QCS, as it can have a 
substantial effect on cost and on the incentives facing the quality contract 
operators.  A “gross cost” contract is one where revenues accrue to the 
LTA, so the full (gross) operating costs are reflected in operators’ tender 
prices, but the operator has an incentive to raise service quality and 
encourage patronage growth only to the extent that the quality contract 
requires or incentivises them to do so.  A “net cost” contract is one where 
fare revenues are retained by the operator.  Such a contract provides a 
stronger incentive for the operator to raise patronage (and aspects of 
quality that encourage patronage growth) and to reduce fare evasion.  But 
it also places the revenue risk squarely with the operator, who in turn is 
likely to include a suitable risk premium within their tender price.  A hybrid 
approach, involving revenue sharing between LTA and operator, might 
allow the LTA to combine the benefits (and the drawbacks) of each 
approach. 

o the date (or dates) on which the LTA proposes to issue invitations to 
tender.  Such dates may be postponed in certain circumstances (see 
paragraphs 103 to 105). 

o any exclusions from the scheme.  A scheme may specify exclusions by 
reference to particular local services (e.g. the half-hourly weekday service 
currently run by Operator A from Rail Station B to Hospital C) or to local 
services of a particular description (e.g. any local service operating no 
more than twice an hour with a start or finish point more than ten miles 
from the city centre bus station).  Exclusion from the scheme means that 
the services in question can be provided other than under a quality 
contract, notwithstanding the coming into operation of the QCS.  It is for 
LTAs to consider what, if any, services or descriptions of services might 
be excluded from their scheme – but possible examples might include: 

 excursions and tours; 

 school buses; 

                                                 
26 This is an agreement entered into under section 9A of the Transport Act 1968 (in the case of a PTE) or under 
section 63 of the Transport Act 1985 (in the case of another LTA). 
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 dedicated park and ride services; 

 community bus services; 

 long-distance coach services that count as local services for part of 
their journey27 

 rail replacement services; 

 seasonal or tourist services; and 

 services operated under an existing subsidised service agreement 
with an authority within the area of a QCS, where the agreement is 
not due to expire until after the QCS comes into force.  This would 
enable services to continue to operate under the existing contract 
until their natural end.  Otherwise the coming into operation of the 
QCS would effectively terminate these existing subsidised service 
agreements (unless they happened to be caught by another 
exclusion) and provisions in those agreements for early termination 
are likely to take effect. 

  “allocation arrangements” for the purposes of the TUPE Regulations (see later). 

73. Where a QCS is to replace an existing quality partnership scheme that falls within 
the area of the authority making the QCS, the QCS may include provision for that QPS 
to be varied or revoked.  This power is, however, limited to the extent that the QPS falls 
within the area of the authority making the QCS:  where an existing QPS covers the 
area of Authorities A and B, but the proposed QCS falls entirely within Authority A’s 
area, then the QCS cannot vary or revoke the QPS in so far as it relates to Authority B’s 
area.  In practice, the two authorities would need to work closely together in such a 
situation, in line with the duty on authorities to cooperate with each other when 
exercising functions relating to QCSs28. 

74. As a consequence of amendments made by the Local Transport Act 2008, under 
which different procedures need to be followed prior to the making of a QCS in England 
as compared to Wales, it is no longer possible for a single scheme to be made jointly by 
LTAs in England and Wales.  Were there to be a desire to establish a cross-border 
QCS, the LTAs would need to work together with a view to establishing two separate 
(but obviously inter-related) schemes. 

                                                 
27 Only local services are within the scope of a QCS.  This means that, other than where they operate as a local 
service for part of their route, a QCS does not prevent the operation of long-distance coach services.   Accordingly, 
long-distance coach services in general do not need to be excluded from a QCS. 
28 See section 124(8) of the 2000 Act. 
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G. APPEALS 

75. The 2000 Act provides a right of appeal for the statutory consultees listed in the 
2000 Act29 (or any person mentioned in the QCS board’s published opinion as 
somebody who ought to have been consulted) against the LTA’s decision to make the 
scheme.  The scope of this appeal right depends upon the QCS board’s opinion, as 
follows: 

 where the QCS board has provided a favourable opinion30 in relation to the 
scheme as made (as opposed to an earlier draft of the scheme), the right of 
appeal is limited to points of law only; 

 where the QCS board has not provided such an opinion, the right of appeal is not 
limited in that way. 

76. The rationale for this approach is that, where an independent QCS board has 
provided a favourable opinion, it should not be necessary for the facts of the case to be 
reopened by a higher appellate body.   

77. At the time of publishing this guidance, the relevant Tribunal is the Transport 
Tribunal.  However, the Government’s intention is that the function of hearing QCS-
related appeals should, subject to Parliamentary approval, transfer in due course from 
the Transport Tribunal to the Upper Tribunal31.  Appeals to the Transport Tribunal 
relating to road transport matters must be made in writing within 28 days of the notice of 
the decision being appealed against.  Although the Tribunal has discretion to allow later 
appeals, it is under no obligation to do so.  Appeals to the Upper Tribunal must be made 
within one month of the notice of the decision being appealed against.      

78. Where an appeal is upheld, the Tribunal may make any order it considers 
appropriate in the circumstances of the case.  The 2000 Act sets out some of the 
options that would be available to the Tribunal, which include: 

 dismissing the appeal in whole or in part; 

 remitting the matter to the authority or authorities, directing them to reconsider 
and reconsult on particular matters and then to vary the scheme in such respects 
as appear necessary to the authority in light of that further consultation; 

 directing the LTA to vary the scheme in such manner as the Tribunal may direct 
(a direction to vary by reducing the scheme area is subject to conditions); or 

 quashing the decision of the authority (which the Tribunal may do only if it 
considers that defects in the scheme cannot be rectified in other ways). 

                                                 
29 See section 125(3) of the 2000 Act. 
30 i.e. the QCS board’s opinion was that: 
(i) the statutory requirements about notice and consultation had been met (or those requirements are deemed to have 
been met because the LTA has followed the QCS board’s recommendation to remedy any failure to do so); and 
(ii) the “public interest” criteria are satisfied. 
31 Established under the Tribunals, Courts and Enforcement Act 2007. 
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H. TENDERING 

79. Subject to certain exceptions discussed in paragraph 83, the LTA must invite 
tenders for the provision of services under quality contracts.  Tenders may be invited at 
any time after the scheme is made, though LTAs will wish to consider carefully the risks 
of proceeding before the period for appeals to be lodged has expired and any appeals 
have been discharged.  Those risks centre around the abortive effort and costs that 
might be incurred in the event of a successful appeal; the LTA should bear in mind that 
such costs might be incurred not just by the LTA itself, but also by operators wishing to 
bid for quality contracts.  All such risks and costs should be taken into account by the 
LTA when deciding whether to invite tenders before the risk of any appeals has passed; 
these costs should be weighed against the costs that would arise if the scheme was 
delayed to wait for the outcome of any appeal. 

80. The legislation requires invitations to tender to be issued generally in a way that 
will bring them to the attention of persons who may be interested in submitting a 
tender32, and individually to all persons who have indicated to the authority that they 
wish to receive such invitations33.  The LTA has discretion as to the duration of 
individual quality contracts, subject to a maximum period of ten years. 

81. Tenders may be accepted only from persons who hold either a PSV operator’s 
licence or a community bus permit34 entitling the holder to operate the kind of local 
services to which the tender relates.  Having accepted a tender and entered into a 
quality contract, the LTA must: 

 give notice to the relevant traffic commissioner(s) (see footnote 25) of the local 
services to be provided under the contract, and the duration of the contract; and 

 make publicly available certain information about the tenders received and 
publish notice in at least one newspaper circulating in the area of the scheme 
explaining that the information is available and where it may be inspected.  The 
information is prescribed in Regulations made under the 2000 Act35, which 
corresponds to the information that an authority is required to make available 
when it enters into a subsidised service agreement. 

                                                 
32 An advertisement in the Official Journal of the European Union is likely to fulfil this requirement, and in many 
circumstances will be a requirement under EU procurement law in any case. 
33 See section 130(3) of the 2000 Act. 
34 Such permits are issued under section 22 of the Transport Act 1985. 
35 See Part 1 of the Schedule to the Quality Contracts Schemes (Tendering Requirements) (England) Regulations 
2009. 
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82. Should an authority invite tenders for a quality contract and find that no tender, or 
no acceptable tender, is submitted,  it must similarly make publicly available certain 
information about the tenders received (if any) and give notice in a newspaper 
circulating in the area of the scheme of where the information may be inspected.  The 
information is also prescribed in Regulations made under the 2000 Act36. 

Exemption from requirement to tender for quality contracts 

83. The duty to invite tenders for quality contracts does not apply in the following 
specific circumstances37: 

 where action is urgently required for the purpose of: 

o maintaining an existing service that would otherwise cease to be provided, 

o securing the provision of a service in place of a service which has ceased 
to operate, or 

o securing the provision of a service to meet any public transport 
requirement which has arisen unexpectedly and ought in the opinion of the 
authority to be met without delay; 

the LTA may enter into a quality contract, without tendering, so long as services 
are provided under that contract for a period of no more than one year38.   

 where the authority has tendered for quality contracts and no tender, or no 
acceptable tender, was submitted.  In this case, services may be provided under 
the contract for no more than two years. 

84. In either case, the authority will need to issue an invitation to tender in good time if 
it wishes services to be provided under quality contracts after the relevant one- or two-
year period has expired. 

                                                 
36 Where an authority nevertheless enters into a quality contract, it must publish the information specified in Parts 2 
and 3 of the Schedule to the Quality Contracts Schemes (Tendering Requirements) (England) Regulations 2009.  If, 
having received no acceptable tender, the authority decides not to enter into a quality contract, it must publish the 
information specified in Part 3 of those Regulations.  If no tender is received, the authority must publish a statement 
of that fact. 
37 See section 131(1) of the 2000 Act, together with regulation 5 of the Quality Contracts Schemes (Tendering 
Requirements) Regulations 2009. 
38 See regulation 6 of the Quality Contracts Schemes (Tendering Requirements) (England) Regulations 2009. 

28 of 53 



European procurement rules 

85. In addition to provisions in the 2000 Act and associated Regulations, LTAs will 
need to comply with relevant provisions in EU procurement law.  Those provisions are 
beyond the scope of this guidance but, depending on the circumstances, relevant 
legislation might include: 

 Directive 2004/18/EC on the co-ordination of procedures for the award of public 
works contracts, public supply contracts and public service contracts by public 
bodies, transposed into domestic legislation by the Public Contracts Regulations 
2006 (SI 2006/5); 

 Directive 2004/17/EC on the co-ordination of the procurement procedures of 
entities operating in the water, energy, transport and postal services sectors, 
transposed into domestic legislation by the Utilities Contracts Regulations 2006 
(SI 2006/6); 

 Regulation 1370/2007/EC on public passenger transport services by rail and 
road, which has direct effect in the UK and other EU member states. 

86. In any particular case, the nature of the proposed quality contracts will be 
important in determining which of these provisions apply.  In particular, Regulation 
1370/2007/EC will apply to any “service concession contract” within the meaning of that 
Regulation.  A “service concession contract” is defined as “a services contract under 
which the consideration given by the utility consists of or includes the right to exploit the 
service or services to be provided under the contract”.  Whether or not a particular 
quality contract falls within this definition is likely to depend, among other things, on the 
extent to which revenues (and hence revenue risk) accrue to the operator rather than to 
the LTA.   

87. LTAs in any doubt as to the obligations arising by virtue of EU procurement law 
should seek appropriate legal advice. 

I. THE “TRANSITIONAL PERIOD” 

88. A key issue for any LTA implementing a QCS will be to manage the period of 
transition from the deregulated market to the QCS.  In particular, should an operator be 
unsuccessful in bidding for quality contracts, it might find it commercially unattractive or 
unviable to continue operating its existing services right up until the date the QCS 
comes into operation.   
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89. This period between contract award and the scheme coming into operation could 
be a lengthy one, depending on the circumstances of the particular scheme.  To give 
one example, the LTA might be intending to secure depot sites and then lease these to 
the quality contract operators.  This could be a useful way of promoting more vigorous 
competition in the tendering process, by removing the barrier to entry that lack of 
access to suitable depot sites might otherwise present to operators.  But it may also 
involve a lengthy period between the making of the scheme and its coming into 
operation, to allow sufficient time for the authority to acquire suitable sites and obtain 
planning consents.   

90. The legislation cannot, and does not, deny operators the right to decide to cease 
providing services in the deregulated market prior to the coming into operation of a 
QCS.  However, there are some changes to the arrangements that would usually apply 
during this transitional period, with a view to making sure the LTA has a realistic 
prospect of securing alternative service provision where an existing operator decides to 
scale back or withdraw services.  The key changes relate to the process for applying to 
de-register or vary existing services, and to certain tendering requirements.  These 
changes, which are described below, apply to services in so far as they operate within 
England during the period between the making of the scheme and the coming into 
operation of the scheme (or the relevant part of the scheme, where it is being phased 
in).  This period is described as the “transitional period” in the Regulations. 

91. During the transitional period it is likely that the LTA will need to work with the 
operators concerned to make arrangements for training of transferring staff.  Although 
there are no statutory provisions dealing with this specific issue, it will need to be 
considered carefully in order to ensure that a quality contract operator and its staff are in 
a position to begin running services under the quality contract as soon as it comes into 
force. 

Applications to vary or cancel registrations of existing services 

92. Until a QCS comes into operation, bus operators must still apply to the traffic 
commissioner to register to operate a new local service, or to vary or cancel an existing 
service registration.  When they do so, the usual obligation to copy their application to 
the relevant local transport authority applies.39  However, Regulations provide for the 
usual 56-day period of notice to be increased in certain circumstances during the 
transitional period40.  Where an operator wishes to cancel an existing service 
registration, the period is increased to 112 days (except in the case of a community bus 
service or a service which has been excluded from the scheme).  The purpose of this 
increase is to allow the LTA sufficient time to make alternative arrangements for the 
provision of the services that would be withdrawn, most likely by entering into a 

                                                 
39 See regulation 3(4) of the Public Service Vehicles (Registration of Local Services) Regulation 1986 (S.I. 
1986/1671). 
40 See regulations 5 and 6 of the Public Service Vehicles (Registration of Local Services) (Quality Contracts 
Schemes) (England and Wales) Regulations 2009.  Where Part 2 of these Regulations applies to an application to 
register a new service, or to vary or cancel and existing one, regulations 5 to 8 of the Public Service Vehicles 
(Registration of Local Services) Regulations 1986 do not apply. 
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subsidised service agreement with an alternative operator.  This increased notice period 
is important to ensure that the LTA has the best possible opportunity to protect 
passengers’ interests in the event that an operator decided to withdraw or scale back 
services during the transitional period. 

93. In the case of applications to vary an existing service, the Regulations require the 
traffic commissioners to apply a notice period of 112 days where they consider that the 
proposed variation would cause significant passenger detriment.  The purpose of this 
provision is to ensure that the 112 day notice period for service withdrawals cannot be 
circumvented by an operator instead applying to vary a registration in a manner that 
amounts to little short of a withdrawal.  When exercising this discretion, the traffic 
commissioner would be expected to take into account any other service changes also 
being proposed: for example, an operator might be reducing frequency on one route at 
the same time as he (or perhaps another operator) is introducing a new service on 
another so that (taking the two changes together) there is no discernible passenger 
detriment.  The traffic commissioner must also consult and take into account the views 
of the LTA when considering whether an operator’s proposal to vary a service at less 
than 112 days notice would be significantly detrimental to passengers.  It is unlikely that 
an application to increase service frequencies would give rise to significant passenger 
detriment. 

94. An application to register a new service would be subject to the usual 56 day 
period, while applications relating to community bus services would be unaffected by 
the proposed new arrangements41.  The only exception is where an authority enters into 
a subsidised service agreement with an operator to provide replacement services for 
those withdrawn during the transitional period.  In these circumstances it would be for 
the traffic commissioner to determine the notice period.  This is because a shorter 
notice period may be necessary where services need to be introduced quickly to plug 
gaps in service levels left by the withdrawal of services.  Even with the longer period of 
notice for cancelling a service registration, it may take the authority a little while to 
procure alternative services. 

95. As usual, there would be other circumstances in which the traffic commissioner 
has discretion to allow a shorter period of notice, or no period of notice, for variations or 
withdrawals, but such discretion is available only in certain very specific circumstances 
where there would be no material consumer detriment.  These circumstances are listed 
in the Regulations42. 

96. Wherever service changes are being made, it will be important to ensure that 
those changes are properly publicised to those who may be affected by them, having 
regard to the particular needs of disabled or older persons. 

 

                                                 
41 Regulation 4 of the Public Service Vehicles (Registration of Local Services) (Quality Contracts Schemes) 
(England and Wales) Regulations 2009. 
42 Regulations 7 and 8 of the Public Service Vehicles (Registration of Local Services) (Quality Contracts Schemes) 
(England and Wales) Regulations 2009. 
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Tendering for subsidised service agreements during the transitional period 

97. Regulations under the 2000 Act also provide for certain tendering requirements to 
be relaxed during the transitional period43.  The purpose is to ensure that, where the 
LTA considers that the public interest is best served by entering into a subsidised 
service agreement without going through the normal tendering process, the LTA can do 
so.  This situation is most likely to arise because an existing operator has withdrawn 
services prior to the QCS coming into operation and the LTA needs urgently to fill the 
gap in service provision. 

98. LTAs can enter into a subsidised service agreement without tendering44, where 
the LTA considers it necessary to take urgent action for the purpose of: 

                                                

 maintaining an existing service; 

 securing the provision of a service in place of a service which has ceased to 
operate; or 

 securing the provision of a service to meet any public transport requirement 
which has arisen unexpectedly and ought in the opinion of the authority to be met 
without delay. 

99. This could be a useful power in the event of an operator withdrawing existing 
services during the transitional period, particularly where the contract value is likely to 
be higher than the de minimis limits provided for in the existing tendering Regulations.     

100. Regulations made under the 2000 Act45 disapply the usual statutory requirement 
to invite tenders as soon as possible after the making of an untendered “emergency” 
contract in certain circumstances, and lift the limit on the duration of such an agreement, 
leaving it to LTAs to decide how best to proceed. These special provisions apply 
specifically to an “emergency” service subsidy agreement entered into in a case where: 

 a quality contracts scheme has been made (but is not yet in operation); 

 local services the same as, or similar to, the services to be provided under the 
“emergency” agreement would be provided under that scheme; 

 the scheme in question (or the relevant part of that scheme) would come into 
operation within 12 months starting on the day services are first provided under 
the “emergency” agreement; and 

 the LTA considers that proceeding without inviting tenders is the most economic, 
efficient and effective way of securing the services in question. 

 
43 See the Quality Contracts Schemes (Tendering Requirements) (England) Regulations 2009. 
44 Transport Act 1985, section 91(2). 
45 See regulation 4 of the Quality Contracts Schemes (Tendering Requirements) (England) Regulations 2009. 

32 of 53 



101. The Regulations46 also enable the LTA to enter into a subsidised service 
agreement without tendering where an existing subsidised service agreement comes to 
an end in the twelve months before a QCS is due to come into operation.  In such a 
situation it may be inefficient to carry out a tendering process for a very short-term 
contract. 

102. Other tendering requirements, including those arising from EU procurement law, 
are unaffected by the provisions described here.  EU procurement law also provides for 
some relaxation of the usual tendering requirements where a contract needs to be 
entered into urgently to preserve services for passengers.  If in any doubt about these 
issues, LTAs would be well advised to seek independent legal advice based on the 
specific local circumstances prevailing at the time. 

J. POSTPONEMENT 

103. As mentioned earlier, a QCS must specify the date on which it is to come into 
operation (or, where implementation is to be phased, the relevant dates for different 
provisions).  However, the 2000 Act recognises that circumstances may change and 
that it may therefore be necessary for the coming into operation of the whole or part of a 
scheme to be postponed for a period of time. 

104. Before making a decision to postpone the coming into operation of a scheme (or, if 
appropriate, part of a scheme), the LTA must consult all local bus service operators who 
would in the LTA’s opinion be affected by the decision.  The 2000 Act is not specific 
about the nature of this consultation, but the circumstances of the case might require a 
decision to be taken rather more urgently than a twelve-week period for consultation 
would allow.  The key point is that bus operators who are likely to be affected must be 
given a reasonable opportunity to comment before the postponement decision is taken. 

105. Once a postponement has been decided upon, the authority must give notice of 
the decision in at least one newspaper circulating in the area of the scheme, to all 
operators likely to be affected and to the relevant traffic commissioner(s)47. 

                                                 
46 See regulation 3 of the Quality Contracts Schemes (Tendering Requirements) (England) Regulations 2009. 
47 See footnote 25. 
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K. COMING INTO OPERATION 

106. When the scheme comes into operation, services with any stopping places within 
the area of the scheme can (except in certain specific circumstances set out below) be 
provided only under a quality contract.  Where the coming into operation of a QCS 
means that existing services can no longer be provided, there is no need for operators 
to apply to the traffic commissioner to cancel those existing service registrations48.  Nor 
is the operator required to register details of services provided under quality contracts 
with the traffic commissioner; instead, the LTA must give notice to the traffic 
commissioner of the services to be provided under quality contracts and the duration of 
each contract.   

107. The specific exceptions are: 

 where a service or class of services has been excluded from the scheme (see 
paragraph 72); 

 where the LTA has granted a clearance certificate in respect of the service (see 
paragraphs 108 to 113);  

 where services are being provided by the LTA under its powers to run “interim 
services” as an operator of last resort (see paragraphs 157 to 164). 

Clearance certificates 

108. In some circumstances, it may be desirable for additional local services to be 
provided within the area of a QCS that are neither provided under quality contracts, nor 
covered by any exclusions set out in the scheme. 

109. Although one option in such a situation would be for the LTA to vary the scheme to 
exclude the services in question, this would be a time-consuming process.  The 
legislation therefore makes provision for additional services to be registered within the 
area of the scheme, but only where the LTA has provided a “clearance certificate”49. 

110. Where an operator applies to register an additional service of this kind, the traffic 
commissioner must consult the LTA.  It is then for the LTA to determine whether it 
would be appropriate for the TC to accept the application.  In doing so, the LTA will 
need to consider the effect of accepting the application on services provided under 
quality contracts.   

                                                 
48 See the amendments to regulation 9A of the Public Service Vehicles (Registration of Local Services) Regulations 
1986 made by regulation 9 of, and paragraph 1(7) to (10) of the Schedule to, the Public Service Vehicles 
(Registration of Local Services) (Quality Contracts Schemes) (England and Wales) Regulations 2009. 
49 See section 6(2B) and (7A) and section 6B of the Transport Act 1985 and Part 3 of the Public Service Vehicles 
(Registration of Local Services) (Quality Contracts Schemes) (England and Wales) Regulations 2009. 
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111. If it considers that accepting the application will not have an adverse effect on local 
services provided under quality contracts in the area to which the QCS relates, the LTA 
may provide a “clearance certificate” to the traffic commissioner.  This certificate simply 
needs to confirm the LTA’s view that there would be no such adverse impact.  If a 
clearance certificate is provided within four weeks of the LTA being consulted by the 
traffic commissioner, then the traffic commissioner must accept the application (unless 
the application was not a valid application, e.g. because the applicant does not hold the 
necessary operator’s licence or community bus permit).  Once the application is 
accepted, the usual 56-day notice period would normally apply (though the usual 
discretions for the traffic commissioner to allow a shorter period in certain 
circumstances would also apply). If no clearance certificate is provided within the four 
week period, the traffic commissioner must reject the application.   

112. The same procedure applies where an operator wishes to vary an existing service 
that is not provided under a quality contract, in such a way that (following the proposed 
variation) the service would have one or more stopping places within the area of the 
QCS but is not covered by any exclusions set out in the scheme.  The cancellation of an 
existing service registration does not, however, require a clearance certificate. 

113. Because of the role of the LTA in providing “clearance certificates”, a bus operator 
proposing to register a service within the area of a QCS would be well advised to 
consult the LTA prior to making an application to the traffic commissioner. 

L. EMPLOYEE PROTECTIONS – “TUPE” AND PENSIONS 

114. The 2000 Act includes provisions designed to protect the interests of bus company 
employees who could be affected by the coming into force of a QCS.  There are two 
main areas where the Act affords protection:  the application of the Transfer of 
Undertakings (Protection of Employment) Regulations 2006 (“the TUPE Regulations”) 
and specific provision about pensions.   

115. While the 2000 Act and associated Regulations set out certain minimum 
requirements, LTAs may choose to build additional protections into their contracts 
where consistent with their overriding duty to secure “best value” and with meeting other 
legal obligations (e.g. procurement law).   

116. Employment standards will be important to LTAs because successful delivery of 
quality enhancements through a QCS will depend upon maintaining a stable, 
professional and experienced workforce.  For that reason, fair and decent employment 
standards, as well as appropriate safety and training commitments, will help to 
maximise the benefits to passengers resulting from a QCS.  An LTA’s invitation to 
tender could ask bidders to explain how they will secure and maintain a stable, high-
quality workforce, and the tender evaluation process could take into account the quality 
and credibility of bidders’ responses.  In this context, policies and practices in relation to 
recruitment of future staff, in addition to existing staff and those who transfer in under 
the TUPE Regulations, may well be relevant. 
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The TUPE Regulations 

Situations where TUPE is to apply 

117. The TUPE Regulations provide various protections for employees affected by 
transfers of undertakings, or by certain situations where activities are contracted out, 
contracted in or transfer from one contractor to another.  Separate guidance on the 
application of the TUPE Regulations has been published by the Department for 
Business, Enterprise and Regulatory Reform50. 

118. In the context of a QCS, there are various situations where it is unlikely that the 
TUPE Regulations would apply in their own right.  Consistent with the spirit of the 
Cabinet Office Statement of Practice on Staff Transfers in the Public Sector51, the 2000 
Act therefore provides for certain situations to be treated as “relevant transfers” for the 
purposes of those Regulations, so that affected bus company employees would benefit 
from the protections those Regulations afford.  The two situations are: 

 where an operator has to cease providing services because a quality contract is 
coming into force and local services are instead provided by another person 
under that quality contract; or 

 where an operator ceases to provide services during the “transitional period” and, 
at the same time, another operator starts to provide local services in the scheme 
area under contract to the LTA.  This situation would be a relevant transfer only if 
the LTA entered into the contract in question because of the withdrawal of the 
services in question – in other words, there must be a clear connection between 
the QCS, the first operator’s withdrawal of services and the LTA’s decision to 
enter into the contract with the second operator. 

119. In these situations, an employee of the former operator is subject to the “relevant 
transfer” if his or her employment is “principally connected” with the provision of the 
local services which that operator is ceasing to provide.  The Regulations52 provide that 
a person’s employment is “principally connected” with the provision of those services if 
that person spends, on average, at least half of their working time: 

 providing those services (e.g. as a driver or conductor); or 

 carrying out activities which are wholly or mainly connected with the provision of 
those services (e.g. vehicle maintenance, ticket inspection, management, etc.) 

                                                 
50 At the time of publishing this guidance, the TUPE guidance was available at 
http://www.berr.gov.uk/whatwedo/employment/tupe/index.html, but the guidance is expected to migrate to the 
Department for Business Innovation and Skills website in due course. 
51 Staff transfers in the public sector – statement of practice, Cabinet Office, January 2000. 
52 See regulation 3 of the Quality Contracts Schemes (Application of TUPE) Regulations 2009. 
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120. The two situations described in paragraph 118 relate specifically to the period of 
transition to a QCS and to the point where the QCS comes into force.  The 2000 Act 
makes no reference to subsequent situations, such as where a “first-generation” quality 
contract comes to an end and is succeeded by a “second-generation” contract.  This is 
because such a situation, where services would transfer from one contractor to another, 
would be expected to fall within the scope of the TUPE Regulations themselves – and 
so no further provision is needed in the 2000 Act. 

121. The 2000 Act also clarifies that, in the two situations described above, the pension 
protections contained in sections 257 and 258 of the Pensions Act 2004 (and 
Regulations made under section 258) will also apply.  Broadly speaking,  those 
provisions mean that where a person who transfers under the TUPE Regulations had a 
right to acquire pension benefits as an employee of his former employer before the 
relevant transfer, his new employer must offer pension rights that meet a certain 
minimum standard laid down in that legislation.   

Additional provisions relating to the TUPE Regulations in the QCS legislation 

122. The 2000 Act recognises that the application of the TUPE Regulations could be 
extremely complex and subject to significant uncertainty in the absence of some further 
provision.  The complication arises because the QCS situation is rather different to the 
main types of situation that the TUPE Regulations were designed to cater for – 
unusually, a QCS would involve moving from a deregulated market (with multiple 
operators) to a system where services are run under contract to the LTA (perhaps also 
with multiple operators) and could at the same time involve a substantial overhaul of the 
pattern of service provision within the area concerned.  In such situations, it may be far 
from obvious which employees should transfer where, which is why more detailed 
provision is made by the 2000 Act and associated Regulations. 

123. The process envisaged by the 2000 Act and associated Regulations is 
summarised in the diagram at Annex B.  There are two main ways in which these 
provisions supplement the TUPE Regulations: 

 by allowing the LTA to request certain (anonymised) information about 
employees who would be subject to the relevant transfer.  This information will be 
needed to inform the LTA’s assessment of the likely costs of the proposed QCS.  
Moreover, when issuing invitations to tender for a quality contract, the LTA will 
need to provide prospective bidders with an indication of the number of staff that 
are likely to transfer to the successful bidder on the coming into force of the 
contract, and of the terms and conditions of those employees.  Without that 
information, prospective bidders will struggle to provide a meaningful bid and 
would be likely to build a substantial risk premium into their tender price.  For 
more conventional transfers under the TUPE Regulations, including second - and 
subsequent - generation quality contracts, such information would normally be in 
the possession of the contracting authority (either because that authority is the 
existing employer of the employees in question, or because the authority has a 

37 of 53 



contract with the existing employer and that contract includes a duty to provide 
the necessary information towards the end of the contract period). 

 by requiring the LTA to consult on, and set out as part of the QCS itself, a set of 
arrangements by which transferring employees will be allocated to the most 
appropriate quality contract. 

124. These two aspects of the legislation are discussed in more detail in the following 
paragraphs, but it is also important to emphasise that these provisions supplement 
(rather than replace) the TUPE Regulations (see paragraphs 141 to 143). 

Employee information: LTA power to request information 

125. As mentioned above, an LTA’s invitations to tender for quality contracts will need 
to include information about those employees of existing operators who could be 
subject to a relevant transfer on the coming into force of quality contracts.  Accordingly, 
Regulations made under the 2000 Act53 empower the LTA to request certain workforce-
related information from existing operators.  

126. The following are examples of the information that may be requested by an LTA, in 
relation to employees whose employment is “principally connected” to the provision of 
local services that would have to cease being provided when a quality contract comes 
into force: 

 particulars of employment that an employer is obliged to give to an employee by 
virtue of section 1 of the Employment Rights Act 1996.  (See Annex C for a list.) 

 information about any collective agreements54; and 

 information describing the services which those employees are involved in 
providing. 

127. The LTA should consider carefully what information it actually needs at this stage 
in order to inform the invitations to tender.  Regulations therefore place some 
constraints on the LTA’s power to request information so as to avoid unnecessary 
burdens on bus operators, as well as to safeguard against the disclosure of personal 
data about individuals.  These constraints are: 

 that information may be requested only if it is needed in order to enable 
operators submitting tenders to evaluate the costs and liabilities that are likely to 
arise from the application of the TUPE Regulations and the requirements about 
pension protection (see paragraphs 144 to 152); 

                                                 
53 The Quality Contracts Schemes (Application of TUPE) Regulations 2009. 
54 Defined in section 178(1) of the Trade Union and Labour Relations (Consolidation) Act 1992 as any agreement or 
arrangement made by or on behalf of one or more trade unions and one or more employers or employers’ 
associations and relating to matters specified in that legislation (e.g. terms and conditions of employment and 
discipline). 
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 that an information request must contain enough information about the proposed 
scheme to enable the operator to identify which employees are covered by the 
request; 

 that an LTA may not request personal data about any employees, other than 
information about the identity of trade union representatives (where an 
independent trade union is recognised by the employer) or other representatives 
appointed or elected by the affected employees (in other cases).  This means 
that information needs to be suitably anonymised.   “Personal data” here means 
data relating to a living individual who can be identified from the data, or from the 
data and other information which the LTA has, or is likely to have, in its 
possession. 

128. When requesting information, the LTA must specify the date by which the operator 
is to respond, subject to the minimum periods mentioned below.  The LTA would be well 
advised to discuss the proposed content of any information request in advance with 
operators, with a view to ensuring that the request is realistic and not unduly 
burdensome.  This will also help to reduce the risk that the operator will need to seek 
clarification about the request or indicate to the authority that it cannot supply the 
information (which it may do, in certain circumstances, within 14 days of receiving the 
request). 

129. It is envisaged that an initial information request will be needed during the period 
of consultation on the proposed scheme, to allow operators’ responses to be factored 
into the LTA’s assessment of the likely costs of the scheme and then incorporated as 
necessary into the invitations to tender.  The Regulations provide that, for a request 
made prior to the making of the scheme, the LTA must allow a period of at least 42 days 
for the operator to respond. 

130. It is also envisaged that, at least in some circumstances, the LTA may need to 
request further information after the scheme has been made.  This is especially likely to 
arise in the event that an operator applies to the traffic commissioner to withdraw 
services before the QCS comes into operation.  If the LTA intends to award a contract 
to another operator to “fill the gap”, the TUPE Regulations may apply by virtue of the 
provisions in the 2000 Act, and the LTA will therefore need to be able to inform 
prospective contractors of the likely extent of any resulting obligations or liabilities.   

131. The Regulations allow the LTA to specify shorter time limits where information is 
requested after the making of the QCS.  Such requests should be less onerous at this 
stage as they will be supplementing the LTA’s initial request, and in a situation where an 
existing operator is withdrawing from the market there may be greater urgency.  
Accordingly, the minimum time limits the LTA may specify are 14 days (where an 
existing operator has applied to withdraw services) and 21 days (otherwise).  But in any 
situation, the time period set by the LTA must be reasonable, given the circumstances 
of the case. 
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Employee information: duty on operator to respond 

132. Except in a few specific circumstances, an operator who receives an information 
request from the LTA must respond by the deadline set out in the request.  The specific 
exceptions are: 

 where the operator does not have any or all of the information requested and is 
unable to obtain the information at a reasonable cost; or 

 the operator is unable to respond to the request because to do so would 
contravene the prohibition on the supply of personal information (apart from 
information about the identity and contact details of “appropriate 
representatives”).   

133. In either of these situations: 

 the operator must notify the LTA in writing, within 14 days of receiving the 
request, that it cannot meet the request; 

 the obligation to respond no longer applies; and 

 the LTA may issue a revised request for relevant information, which must specify 
a new deadline in accordance with the Regulations. 

134. In responding to an information request issued by the LTA, whether providing the 
information requested or indicating that such information cannot be provided, the 
operator must take reasonable steps to ensure that their response is complete and 
accurate.  Operators should also bear in mind that knowingly or negligently giving false 
or misleading information could be a criminal offence, either under the 2000 Act or the 
Fraud Act 2006. 

Allocating employees to quality contracts 

135. It is not possible for legislation to be prescriptive about which employees will be 
assigned to which quality contract in every possible scenario that could arise in relation 
to QCSs.  Instead, the LTA will need to develop a set of fair, objective criteria that can 
be used to determine which transferring employees will be assigned to which quality 
contract.  These “allocation arrangements” must be set out in the version of the scheme 
that is submitted to the QCS board for consideration and in the final version of the 
scheme when it is made. 

136. The complexity of the allocation arrangements will depend on the nature of the 
particular scheme.  In a situation where only a single operator (Operator A) was affected 
by a QCS and there was to be only a single quality contract (Contract 1), the 
arrangements would be very straightforward:  all employees transferring from Operator 
A will be assigned to Contract 1.  However, QCSs are unlikely to be this simple in 
practice, as there are likely to be multiple existing operators and multiple contracts. 
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137. In a slightly more complex situation, there might be three existing operators (A, B 
and C) and three contracts (1, 2 and 3), with a close (but not necessarily perfect) 
correspondence between them.  In that case, the LTA might specify the allocation 
arrangements as:  all employees of operator A are assigned to contract 1; operator B to 
contract 2; operator C to contract 3. 

138. In a multi-operator environment where the QCS involves a significant 
reorganisation of the local bus network, it may be necessary to distinguish between 
different “classes” of employee within the workforces of each existing operator.  The 
Regulations allow for the allocation arrangements to define different “classes” of 
employee by reference to the nature of their duties, as well as the identity of their 
existing employer.  For example, a still more complex set of allocation arrangements 
could be: 

 employees of operator A based at Depot  are assigned to contract 1; 

 employees of operator B based at Depot  are also assigned to contract 1; 

 other employees of operator A are assigned to contract 2; 

 other employees of operator B are assigned to contract 3. 

139. Such an approach might be appropriate, for example, if the services operated out 
of depots  and  are closely related (e.g. there is some on-road competition between 
the two operators on particular routes) and the LTA decides that it makes sense for 
those two sets of services to be merged into a single quality contract.  The above 
examples are obviously somewhat stylised; real-world situations are likely to be more 
complex.  Their purpose is merely to illustrate, with reference to relatively simple 
examples, the intention of the Regulations. 

140. The Regulations include a specific obligation on the LTA to consult relevant 
operators and recognised trade union representatives or other representatives 
appointed or elected by affected employees about the proposed allocation 
arrangements.  This consultation needs to be undertaken before the allocation 
arrangements are finalised when the QCS is made, and it is envisaged that it will 
usually be appropriate to publish proposed arrangements in the consultation document 
that must be published when the LTA first gives notice of the proposal to make a 
scheme.  As with other aspects of any QCS, the LTA should look to discuss these 
issues with employee representatives and other interested parties at an early stage, 
prior to publication of the formal proposal for consultation.  This will ensure that those 
affected have the best possible opportunity to express their views, as well as leading to 
a proposal that is more likely to be fair, workable and effective in practice.  LTAs must 
act reasonably when establishing allocation arrangements in a scheme, having due 
regard to views expressed by recognised trade unions, other employee representatives 
and other interested parties. 
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The TUPE transfer itself 

141. The staff transfer itself takes place at the point when services cease to be provided 
by the “former” operator and are instead provided by a “new” operator.  The “new” 
employer, for any particular transferring employee, will normally be the operator of 
services under the quality contract to which that employee is allocated by virtue of the 
allocation arrangements described above (which will be specified in the scheme itself).  
Alternatively, the “new” operator may be another operator with whom the LTA has 
entered into a contract to operate services following the withdrawal of services by an 
existing operator during the period of transition to a quality contracts scheme. 

142. In either of these cases, the operation of the TUPE Regulations would mean that: 

 the “former” operator is obliged, usually at least 14 days before the transfer, to 
notify to the “new” operator the “employee liability information” (as defined in the 
TUPE Regulations) relating to any employees who are to transfer to that 
operator.  There are remedies available to any employee who considers that his 
employer has failed to comply with this requirement;55 

 the “former” operator is under certain obligations to inform and consult 
representatives of affected employees prior to the transfer.  Again there are 
remedies available where an operator fails to comply with this requirement;56 and 

 the transferring employee’s contract of employment with the “former” operator 
effectively becomes a contract of employment with the “new” operator, and the 
various protections and other provisions of the TUPE Regulations apply.57 

143. The above is not an exhaustive list of the provisions of the TUPE Regulations.  
Separate guidance about the TUPE Regulations has been published by the Department 
for Business, Enterprise and Regulatory Reform.58 

Pension protection 

144. The 2000 Act includes specific provision about pension protection, with a view to 
achieving a similar outcome to the arrangements that apply where a local authority 
contracts out the provision of services that were previously provided by the authority 
itself59.  Securing pension protection in practice is likely to be complex and LTAs would 
be well advised to take early advice on the issues that are likely to arise and the 
potential timescales over which those issues might need to be resolved. 

                                                 
55 TUPE Regulations 11 and 12. 
56 TUPE Regulations 13 to 16. 
57 TUPE Regulations 4 to 10. 
58 See footnote 50. 
59 See sections 101 and 102 of the Local Government Act 2003, and the Best Value Authorities Staff Transfers 
(Pensions) Direction 2007 made under section 101 of that Act. 
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145. Different rights are afforded to “transferring original employees”60, compared with 
other transferring employees61.  Transferring original employees are those employees 
who were involved in the provision of services at the point when the provision of those 
services first came within the scope of a QCS.  (This will normally be the date on which 
the QCS was first made, but could be a later date if a QCS is varied or continued with 
modifications that bring additional services into the scope of the scheme.)   

146. First, the 2000 Act makes clear that, in a QCS-related situation, a person 
transferring to a new operator by virtue of the TUPE Regulations will be entitled to the 
same minimum pension rights as a person would be entitled to following any other 
relevant transfer under the TUPE Regulations62.  These minimum rights are available to 
any person who had, or had a right to acquire, pension benefits as an employee of their 
“former” operator.  They apply to all such transferring employees, not just transferring 
original employees. Further guidance on these protections is published by the 
Department for Work and Pensions63.  

147. Secondly, the 2000 Act and associated Regulations64 provide for additional 
pension protection for transferring original employees.  Where transferring original 
employees had a right to acquire pension benefits immediately prior to a relevant 
transfer, they are entitled after the transfer to acquire pension benefits that are the same 
as, broadly comparable to or better than, those they would have had a right to acquire 
under their original employer (such employees are defined as “relevant employees” for 
the purposes of the Regulations).  This protection for transferring original employees 
applies not only in the first relevant transfer to which they are subject, but also to 
second and subsequent transfers where there has been no break in the individual 
employee’s contract.  (A transfer under the TUPE Regulations does not count as a 
break in the contract.) 

148. Regulations set out the circumstances in which a person’s new pension rights 
meet the requirements for pension protection65.  If the new rights are the same as their 
original rights, the matter is straightforward – the requirements are clearly met. 

149. Under the Regulations, an employee’s new rights count as being broadly 
comparable to, or better than, their original rights if: 

 the employee would suffer no material detriment in respect of his future rights to 
acquire pension benefits (or in a genuinely exceptional case where it is not 
possible to provide a particular individual with such rights, the employee is fully 
compensated for the reduction in pension rights); and 

                                                 
60 See the definition in section 134B(10) of the 2000 Act. 
61 See the definition in section 134B(8) of the 2000 Act. 
62 See section 134B(5) of the 2000 Act.  These pension rights are set out in sections 257 and 258 of the Pensions Act 
2004, and Regulations made under section 258 of that Act. 
63 See page 5 of Guide to the Pensions Act 2004, published by the Department for Work and Pensions under 
Reference PA04. 
64 See the Quality Contracts Schemes (Pension Protection) Regulations 2009. 
65 See regulations 4 and 5 of the Quality Contracts Schemes (Pension Protection) Regulations 2009. 
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 the new employer has sent the employee a copy of a certificate provided by a 
qualified actuary, certifying that the pension arrangements put in place by the 
new employer are sufficient to meet the pension protection requirements.   

150. The intention of the phrase “material detriment” is to ensure that individuals cannot 
be made worse off overall in pension terms as a result of the transfer to a new operator 
– while acknowledging that the terms of the original and new pension schemes may 
differ in some respects.  The key points are that the overall value of the benefits 
provided by the new pension scheme must be of at least the same value as those 
provided by the original scheme, and that certain key features of the new scheme 
cannot be less generous than those features of the original scheme.   

151. To make this intention clear, the Regulations state that, when a qualified actuary is 
assessing whether the new employer’s pension arrangements meet the broad 
comparability requirement, they must assess that question having regard to the 
principles set out in the Government Actuary’s Statement of Practice about the 
assessment of broad comparability of pension rights.66  Those principles provide, 
among other things, reassurances to employees in the following areas: 

 the value of the benefits provided under the new scheme will be equal to, or 
greater than, the value of the benefits provided under the original scheme; 

 schemes with higher employee contributions will not be deemed broadly 
comparable unless a pay rise to compensate for the implied reduction in net pay 
is offered; 

 the range of benefits provided under the new scheme will at least match that 
provided by the original scheme (but the amount of benefit may be lower on a 
particular contingency if this is balanced by better benefits on other 
contingencies); 

 time spent with the former employer which would have counted towards 
qualification for benefits in that employer’s scheme will count in the new 
employer’s scheme as qualifying service; 

 benefits must be available in the new scheme in respect of the same events and 
at the same time as would have arisen in the existing scheme; 

 normal retirement age cannot be higher under the new scheme; and 

 defined contribution schemes will not be certified as broadly comparable to 
defined  benefit schemes. 

                                                 
66 Assessment of broad comparability of pension rights - Statement of Practice by the Government Actuary, issued 
by C D Daykin, Government Actuary, on 26th May 1999. 
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152. The legislation makes clear that it is the responsibility of the LTA to ensure that the 
terms of each quality contract require the contractor to meet the pension protection 
requirements.  This includes the requirement to ensure that all relevant employees 
receive a copy of the parts of the pensions statement which relates to them.  The LTA 
must also ensure that the contract is made on terms which are enforceable by the 
employee against the new operator. 

Local Government Pension Scheme 

153. In some cases an employer may wish to apply for access to the Local Government 
Pension Scheme as a “transferee admission body” under regulation 6(2)(b) of the Local 
Government Pension Scheme (Administration) Regulations 200867.  Admission to the 
scheme is by way of an admission agreement with a LGPS administering authority and 
would enable continuity of LGPS provision for transferring original employees who, prior 
to the transfer, were LGPS members.   

154. However, it will be a matter of employer choice as to whether to apply for LGPS 
access or whether to fulfil the pension protection requirements by other means.   The 
relevant LGPS administering authority cannot decline to admit an employer to their 
Fund if the employer and the letting authority agree to meet the relevant requirements of 
the LGPS Regulations.  Where an employer has joined the LGPS under an “open 
admission agreement”, new joining employees providing services under a quality 
contract would also be eligible to join the LGPS and could opt to do so. 

“Two-tier workforce” issues 

155. The arrangements relating to the TUPE Regulations and pension protection admit 
the possibility of different treatment for transferring original employees as compared 
with subsequent joiners.  Similar issues arise in other areas where local authorities 
contract out particular activities and a Code of Practice68 (sometimes referred to as the 
“Two-Tier Code”) has been issued.  This Code deals specifically with the treatment of 
new joiners to an outsourced workforce.   

156. Although this Code is not expressed to apply in relation to QCSs, because 
services previously provided in a deregulated market are replaced with services 
provided under contract to the LTA, LTAs should seek to adhere to the principles set out 
in the Code wherever they can reasonably be applied in the case of QCSs.  In 
particular, the LTA should strive to ensure that new joiners are offered employment on 
fair and reasonable terms and conditions (including reasonable pension arrangements 
as described in paragraph 10 of the Code) and to avoid a situation where operators 
drive down costs and standards to the detriment of passengers by reducing terms and 
conditions for future employees.   

                                                 
67 S.I. 2008/239. 
68 Code of practice on workforce matters in local authority service contracts, Annex D to the Office of the Deputy 
Prime Minister (ODPM) Circular 03/2003, available at www.communities.gov.uk.   
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M. “OPERATOR OF LAST RESORT” 

Context 

157. The 2000 Act69 makes provision for the LTA who made a QCS to operate bus 
services as “operator of last resort” if an existing quality contract operator ceases to 
provide the contracted services before the contract was due to come to an end.  An LTA 
might wish to do this if, for example, the quality contract operator is forced to cease 
trading.  Services provided by an LTA under such circumstances are called “interim 
services” in the legislation. 

158. The power to operate services in this situation is available to any LTA who has 
made a QCS, notwithstanding the fact that some LTAs are prohibited under other 
legislation from operating bus services.  But the power to operate interim services is 
subject to some specific constraints, which limit the circumstances in which the power 
may be exercised and the length of time for which interim services can be operated.  
These constraints are designed to ensure that the power can be used only as a 
temporary “emergency” measure, not as a long-term or permanent arrangement. 

159. In order to operate interim services, the LTA would need to hold a valid Public 
Service Vehicle (PSV) Operator’s Licence, entitling the LTA to operate the services in 
question.  Guidance on the operator licensing system is published by the Vehicle and 
Operator Services Agency (VOSA)70, and an application for an Operator’s Licence 
made by an LTA would be assessed in the same way as an application from any other 
applicant. 

160. Interim services do not have to be identical to the services which they are 
replacing, but do have to be provided “in place of” the old service (or part of the old 
service).  Accordingly, there needs to be a clear connection between the old services 
and the interim services – i.e. the interim services must be aimed at meeting broadly the 
same transport needs as the old services which they replace. 

                                                 
69 See sections 132C and 132D. 
70 Public Service Vehicle Operator Licensing – Guide for operators, published by the Vehicle and Operator Services 
Agency (VOSA) under reference PSV437-01. 
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Procedural requirements where interim services are operated 

161. Where an LTA decides to operate interim services, the LTA is normally required to 
invite tenders as soon as possible after it begins providing those services – and, in any 
case, no later than three months after the old quality contract operator ceased providing 
the services in question.  This requirement does not apply where the LTA decides to 
award a quality contract without a tendering process71, which it may do in the 
circumstances set out in paragraph 83 above – but in a situation where the LTA is 
providing interim services, it may be more difficult for the LTA to demonstrate that a 
direct contract award is “urgently required”. 

Time limits 

162. The 2000 Act sets clear limits on the length of the period within which interim 
services may be operated.  The applicable time limit depends upon the position that has 
been reached three months after the cessation of the provision of the service in 
question: 

 if at that time the LTA has neither entered into a replacement quality contract, nor 
invited tenders for such a contract, the LTA cannot continue to provide interim 
services after the end of that three-month period; 

 otherwise, they may provide the interim service until the date on which 
replacement services start to be provided under a new quality contract, so long 
as the interim service is provided for no more than nine months, except in the 
circumstances described in paragraph 163.   

163. The 2000 Act allows the LTA to apply to the traffic commissioner to extend this 
nine-month period for a further period of up to three months and the traffic 
commissioner can grant such an extension if he considers there is a realistic prospect 
that replacement services will be provided under a quality contract within the extended 
period. 

164.   The LTA should submit such an application in good time before the end of the 
nine-month period and in any case at least one month beforehand.  When applying, it 
would be advisable for the LTA to summarise its plan for securing the provision of a 
replacement service under a quality contract and briefly to set out the reasons why it 
was not possible to secure replacement services earlier.  This information should help 
to demonstrate to the traffic commissioner that there is a realistic prospect of securing 
replacement services within the extended period.   

                                                 
71 Under section 131 of the 2000 Act. 
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N. VARIATION 

165. Once a QCS is in operation, it is possible that circumstances will change such that 
it is appropriate to vary the content of the scheme.  As mentioned in paragraph 72 
above, the drafting of a QCS may be sufficiently flexible to accommodate some 
changes (e.g. modest adjustments to frequencies or timings), but there is a limit to how 
much flexibility can realistically be built in.  Where desired changes cannot be 
accommodated within the ambit of the original scheme, there is a procedure for the LTA 
to vary the scheme.  Variations may:  

 increase the area to which the scheme relates, or add to the description of 
services that are to be provided under quality contracts (so long as the “public 
interest” criteria are met with respect to the scheme as varied), 

 reduce that area, or that description, so long as the “public interest” criteria are 
no longer met with respect to the existing scheme, but would be met with respect 
to the scheme as varied; or 

 add to, or subtract from, the list of exclusions from the scheme. 

166. In general, variations are subject to the same procedures as originally applied to 
the making of the scheme – that is to say, the notice and consultation requirements, the 
need for the proposal to be considered by a QCS board and the duty for the LTA to 
respond to the board’s opinion.  The right of appeal to the relevant Tribunal72 also 
normally applies to an LTA’s decision to vary a scheme, subject to the same restriction 
that where the QCS board has given a favourable opinion the right of appeal lies only 
on a point of law. 

167. However, some variations – referred to as “exempt variations”73 – are subject to a 
substantially streamlined set of procedures.  “Exempt variations” must satisfy the 
requirements about “public interest” criteria, described in paragraphs 50 to 69, and the 
usual requirements about notice and consultation apply as described above for the 
making of a scheme.  However, no QCS board is set up and there is therefore no 
requirement to respond to the opinion of such a board.  Accordingly, there is no duty for 
the LTA to notify the senior traffic commissioner in this case (because there is no need 
for him to constitute a QCS board), but instead the relevant traffic commissioner74 
should be consulted on the proposal.   

                                                 
72 See paragraph 77. 
73 Defined in section 132(11) of the 2000 Act.  A variation is an exempt variation if the effect is to reduce the area to 
which the scheme relates, to reduce the description of services provided under quality contracts, or to provide new 
exclusions from the scheme. 
74 See footnote 25. 

48 of 53 



168. There is also a right of appeal to the relevant Tribunal75 against the LTA’s decision 
to proceed with a variation that it considers to be exempt.  It is possible to appeal on two 
grounds: 

 that the variation was not, in fact, an exempt variation and therefore the authority 
ought to have sought an opinion from a QCS board; or 

 that, while the variation was indeed exempt, the decision of the authority to 
proceed with the variation was defective (for example because it was not 
reasonable for the LTA to have concluded that the public interest criteria were 
met in relation to the scheme as varied, or because it had not met the notice and 
consultation requirements). 

169. In the case of an exempt variation (where a QCS board has not given an 
independent opinion), an appeal may be made on a point of law or a question of fact. 

170. Once it has formally varied the scheme, the LTA must give notice in the same 
manner as was required when it was originally made. 

171. One further situation where the normal procedures for variation do not apply is 
where the scheme is required to be varied by the relevant Tribunal following an appeal.  
Variations directed by the Tribunal are not subject to the usual procedures, but would be 
subject to any alternative procedures the Tribunal might specify. 

O. CONTINUATION 

172. The 2000 Act makes provision for the continuation of a scheme beyond its original 
period, for a further period of no more than ten years76.  As with variations, there is a 
distinction between “exempt continuation proposals” and other, non-exempt, 
continuations.  The 2000 Act sets out the conditions that must be met for a proposal to 
be an “exempt continuation proposal” and the specific procedural requirements applying 
in each case. 

173. Further guidance is not being provided at this stage, as it is likely to be quite a 
number of years before any such guidance is needed.  There is also a power for the 
Secretary of State (subject to certain constraints) to modify the statutory procedures 
applying to proposals to continue a scheme, though the power has not so far been 
exercised. 

                                                 
75 See paragraph 77. 
76 See sections 131A to 131F of the 2000 Act. 
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P. REVOCATION 

174. In certain circumstances, an LTA may consider that it would be appropriate to 
revoke an existing QCS.  The legislation allows for the revocation of a scheme where: 

 the “public interest” criteria are no longer met in relation to the scheme; 

 the relevant Tribunal77 has given a direction and the LTA considers that, were 
the direction to be followed, the QCS would no longer meet the “public interest” 
criteria; or 

 the existing QCS is being superseded by a new, larger QCS that is being made 
by the LTA jointly with one or more other authorities. 

175. Before deciding to revoke a scheme, the LTA must consult the same people as 
must be consulted about a proposal to make a scheme78, and each relevant traffic 
commissioner.  As soon as practicable after taking the decision to revoke, the LTA must 
give notice of the decision to the relevant traffic commissioner(s)79 and must publish the 
notice in at least one newspaper circulating in the local area. As well as stating that the 
decision has been taken, the LTA’s notice must also specify the date on which the 
revocation is to take effect. 

176. The LTA would also need to consider significant practical issues where it proposed 
to revoke a scheme.  Securing continuity of service provision for passengers would be a 
particular challenge.  It is likely that the LTA would need to discuss with operators what 
services they would intend to operate on a commercial basis and hence which socially-
necessary services would require subsidy.  Such discussions would be likely to need to 
involve multiple operators – perhaps including operators from outside the scheme area.  
Such multi-operator discussions might be facilitated by the 2008 Act amendments to 
competition law as it applies to voluntary partnership agreements (VPAs)80. 

                                                 
77 See paragraph 77. 
78 See section 125(3) of the 2000 Act. 
79 See footnote 25. 
80 See Local Transport 2008: Improving local bus services: Guidance on voluntary partnership agreements, 
Department for Transport, February 2009, and Guidance on the application of competition law to certain aspects of 
the bus market following the Local Transport Act 2008, Office of Fair Trading, March 2009, Ref. OFT452. 
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ANNEX A –  SUMMARY OF PROCESS FOR IMPLEMENTING A                         
QUALITY CONTRACTS SCHEME 

 

LTA gives notice and carries out
public consultation on its proposals

LOCAL AUTHORITY QCS BOARD / TRIBUNAL

Copying notice of consultation to the
senior traffic commissioner triggers

the setting up of a QCS board.  

Board can advise LTA and consultees
on procedural questions, and 

may also begin familiarising with
early consultation responses.

At end of consultation, LTA sends 
copies of responses to QCS Board.

LTA considers consultation responses
and decides whether, and if so how,

it intends to proceed.

LTA submits scheme to QCS board, with
request to prepare an opinion.

Board prepares and publishes
opinion and any recommendations.

Submission of scheme to the board with
request for it to begin consideration

triggers the start of the six-week period 
within which QCS boards should normally 

publish their opinions.

LTA finalises its proposals in light of 
QCS board’s opinion and

any recommendations

LTA may choose to ask QCS board
for further opinion, based on 

a revised proposal

Having published response to QCS
board, LTA may make its scheme

Right of appeal to the Tribunal
Limited to point of law if the QCS board

has given a “favourable” opinion.

Preparatory work to develop a proposal 
for consultation – should include 
discussions  with local operators, 

transport users, bus company employees 
and other interested parties.

LTA must act in accordance with
any direction given by the Tribunal

LTA issues invitations to tender
If an appeal is pending, LTA should consider

carefully whether it can justify proceeding
to invite tenders until the appeal is

finally disposed of

LTA assesses bids and enters into
quality contracts with successful bidders

Scheme comes into operation (either on
a single date or phased in)

Transitional period (for purposes of
revised arrangements for variation
and cancellation of existing local
service registrations
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ANNEX B – SUMMARY OF KEY STAGES RELATING TO THE TUPE 
REGULATIONS AND PENSION PROTECTION 

LTA gives notice and carries out
public consultation on its proposals

At end of consultation, LTA sends 
copies of responses to QCS Board.

LTA considers consultation responses
and decides whether, and if so how,

it intends to proceed.

LTA submits scheme to QCS board, with
request to prepare an opinion.

LTA finalises its proposals in light of 
QCS board’s opinion and

any recommendations

Having published response to QCS
board, LTA may make its scheme

Preparatory work to develop a proposal 
for consultation – should include 
discussions  with local operators, 

transport users, bus company employees 
and other interested parties.

LTA issues invitations to tender
If an appeal is pending, LTA should consider

carefully whether it can justify proceeding
to invite tenders until the appeal is

finally disposed of

LTA assesses bids and enters into
quality contracts with successful bidders

Scheme comes into operation (either on
a single date or phased in)

These discussions should include
representatives of bus company employees,

to ensure potential effects properly
understood as scheme is being designed.

Formal consultation should include seeking
views on proposed “allocation arrangements”

for determining which employees would
transfer to which quality contract

LTA can request workforce information
from existing operators.  Such 

Information should inform LTA’s 
final decisions on scheme design and 

affordability, as well as feeding 
into tender documentation to enable

bidders to price their bids.

Scheme will need to include final version 
of the “allocation arrangements”, 

in light of earlier discussions
and consutlation

TUPE Regulations apply as usual,
including obligation on existing
employers to consult employee
representatives, and to supply 
workforce information to new 

employers (identified in accordance
with the “allocation arrangements”

set out in the QCS).

TUPE transfer takes place – transferring
employees existing contracts of

employment have effect as if originally
made with the new employer.

This chart shows (in blue) an abbreviated version of the flow-chart in Annex A, annotated with additional summary
(in yellow) of the key stages in the process relating to TUPE and pension protections.
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ANNEX C – SECTION 1 OF THE EMPLOYMENT RIGHTS ACT 1996 

 
Paragraph 126 of this guidance provides examples of the employee information that an 
LTA might need to request from existing operators in order to inform its decision on 
whether to make a QCS and for inclusion in its invitations to tender.  That paragraph 
includes a reference to certain particulars of employment described in section 1 of the 
Employment Rights Act 1996.  Excluding particulars that cannot be requested because 
they would identify the individual employees concerned, the relevant particulars relate 
to81: 

 employees’ length of service; 

 remuneration scales, rates, methods of calculation and frequency (weekly, 
monthly, etc); 

 terms and conditions relating to: 

o hours of work; 

o entitlement to holidays and holiday pay; 

o incapacity due to sickness or injury, including provision for sick pay; 

o pensions and pension schemes; 

 notice periods for termination of employment; 

 job title or brief description of duties; 

 duration of employment (if not intended to be permanent); 

 place or places of work; 

 any collective agreements which directly affect terms and conditions including, 
where the employer is not a party, the persons by whom they were made; and 

 certain information about requirements to work outside the UK (where 
applicable). 

 

 
81 This list is a summary of relevant provisions of section 1 of the Act; they are not reproduced here in full. 
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