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Copy to Bircham Dyson Bell LLP (for the Promoters)
L TVS Inquiry Programme Officer

Dear Madam

Leeds Trolley Vehicle System ("L TVS") Order Inquiry (Ref: TWA/13/APP/04/0BJ/923)

1 As you are aware we act for First West Yorkshire ("FWY") in relation to their objection to the above
L TVS. We write in relation to the Promoters' intention to rely upon new evidence addressing the
impacts of the 'NGT' scheme on heritage assets. Their intention is to introduce a document
entitled "Supplement to the Environmental Statement ("ES") Historic Environment Update" (the
"Supplement", which runs to 392 pages including its annexes, as an inquiry document.

2 We write to object to the Supplement being admitted as an inquiry document as it would inter alia
be unfair, prejudicial to the orderly and expeditious conduct of this inquiry, as well as highly
prejudicial to our clients and to third parties. In the alternative if the Inspector determines to admit
it, we hereby apply for costs occasioned by the Promoters' conduct.

Background

3 The Inquiry Inspector will be conscious that the evidence of the Promoters' only witness on
heritage matters, Mr Ward, concluded on Friday 6 June 2014 and they had moved to call evidence
pertaining to the other parts of their case. Notwithstanding that the Supplement was a substantial
document on which work will have begun soon after Mr Ward concluded his evidence, no mention
was made of the intention to adduce further evidence until 24 June 2014 when leading counsel for
FWY who had cross examined Mr Ward was not present at the inquiry. On that date the Promoters
gave notice of an intention to "update" the Environmental Statement. Mr Graham for FWY made
clear that introducing new evidence could derail the timetabling of the inquiry and impose additional
costs on other parties. On 25 June, Mr Graham put on record that FWY would object to any
updating of the ES being used as a means of circumventing the Inquiry's timetable and procedures
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for submission of evidence.

4 The Promoters had already had a fair and ample opportunity to present evidence on the heritage
impacts of the scheme, and - their evidence having been proved manifestly wanting - it would be
unreasonable for them to have a second opportunity to make its case. Mr Graham gave notice
that, if this document was admitted, FWY would seek to recover any additional costs caused by
such unreasonable behaviour in the event that the Inspector permitted additional evidence to be
admitted. The Inspector observed that he need not admit any additional evidence and that any
arguments could be addressed to him on that question when the new evidence was adduced.

5 At 19:05hrs after close of business on Friday 4 July, we were sent an electronic copy of this 392-

page document, as 3 separate PDF files, by the Promoters' solicitors (the covering e-mail is
attached to this letter). The e-mail stated that it had been "produced by the Promoters in response
to questions raised during the inquiry". On Monday 7 July we were sent one hard copy. Despite
requesting additional hard copies, no copy has been provided for our clients' own expert witness on
heritage matters, Ms Katy Lightbody.

The Supplement and why it should not be admitted

6 The Supplement is not in truth an "updating" of the original 252-page Environmental Statement.
This is not a case, such as where ecological surveys are repeated to check that no mobile species
have arrived at the site of the works since previous surveys, where fresh relevant data has become
available that could not reasonably have been obtained at the date of submission of the original
Environmental Statement. Nor has the draft Order been amended to significantly alter the scope of
the works permitted for the Scheme, so as to require reassessment of impacts.

7 Instead, the Supplement is designed both to add to, and in substantial parts replace, the previous

contradictory Environmental Statement and its Technical Appendix. The structure of the document
has been changed, as are the matrices and terminology used. A wholly different and more
comprehensive mode of analysis is used involving consideration of individual heritage assets.

8 It is not clear that the Supplement has been fairly publicised and consulted upon as is necessary

here. While the Supplement purports to indicate which text has been added to and deleted from the
September 2013 ES with green ink, it is evident that some black type is also new, and that the
paragraph numbering has been substantially altered without the revisions having been indicated in
green ink. Accordingly it is not possible to tell how and to what extent the Supplement alters the
original ES without a line-by-Iine comparison which - in the interests of saving costs - we have not
yet undertaken. There is no indication as to who has drafted the Supplement and whether it was
done by or in collaboration with Mr Ward.

9 Contrary to the direction given by the Inspector, no explanation is given in the Supplement as to

why it was necessary to produce the document at this stage. The Promoters had every opportunity
to decide 'what expert evidence to present in relation to heritage matters, and to file Proofs of
Evidence accordingly. They have had the proofs of evidence of FWY and those of other third
party objectors for some considerable time which set out the defects in the original evidence and
ES as set out. Mr Ward had every opportunity to conduct an assessment of heritage impacts
before submission of his Proof of Evidence. There was no reason that a comprehensive

assessment of heritage impacts could not have been made earlier. Mr Ward was called, cross-
examined and re-examined. At no stage did the promoters as part of their heritage case state that

2544/F28585.1/L1VE:87486212.1/CAJL Page 2



KING&WæO
MALLESONS

SJ BERWIN

and Works Act Order Unit 14 2014

they would seek to re-write the heritage section of the ES. The evidence was tested, and found
wanting. As the accompanying e-mail from the Promoters' solicitors indicates, the Supplement has
been produced in an attempt to repair the fundamental weaknesses of the evidence on heritage
that was exposed by the cross-examination questioning of Mr Ward and thereby to salvage the
Promoter's case - although FWY make clear that the amendments do not in their view meet the
criticisms made of the Promoter's case. But in any event that is not a valid reason for admitting
additional evidence. It is completely inappropriate for the Promoters to now be afforded a second
opportunity to give evidence on heritage and introduce entirely new evidence in order to improve
their case, in circumstances where the evidence could and should have been presented earlier if it
was to be presented at alL.

10 Inquiry timetables and procedures are there for good reason, to impose discipline on proceedings.
The duration of public inquiries must be kept within bounds. If the Promoters were allowed to rely
on this additional material it would set a precedent such that at any inquiry, each party whose case
had been exposed in cross-examination could re-open the issue and have another attempt at
presenting its case. There would be no end to proceedings.

11 The promoters have asserted that they do not intend to recall Mr Ward to speak to the rewritten
ES. This is quite extraordinary. In this particular instance, substitution of the original ES
assessment of heritage impacts with the Supplement would be highly prejudiciaL. It would require
additional time for Ms Lightbody to go through the Supplement and submit rebuttal evidence in
response. Mr Ward's evidence previously was based on his review of the Environmental

Statement. Mr Chadwick has also concluded his evidence in chief and his economic appraisal
was ostensibly informed by the original Environmental Statement insofar as it related to heritage.
The Promoters' planning witness Mr Speak's Proof of Evidence also relies on Mr Ward's evidence
and on the assessment in the original Environmental Statement. The Supplement clearly has
implications for their evidence and they would need to be recalled to answer questions arising out
of the new evidence.

12 Consequently, if the Inquiry is to proceed as timetabled, it can only be on the basis that the
Supplement is not accepted as an inquiry document.

13 Our clients would face considerable additional costs of preparation for and attendance at additional
inquiry sessions arising out of the extensive new materiaL. In addition, we anticipate that third party
objectors and members of the public with interests relating to heritage matters, who are not
professionally represented, would be prejudiced through not being able to sacrifice additional time
to prepare for and attend the additional sessions. The third parties would not have the ability to be
compensated by an adverse costs order. It is highly unlikely that they will easily be able to find the
time to re write their own evidence and if necessary re cross examine Mr Ward (if the Promoters
change their mind and seek to recall him).

Costs application' '

14 We do not accept for the reasons set out that the document can be admitted or that an adverse
costs award against the Promoters would overcome the prejudice to the third parties and the
inquiry process.

15 However, if the inspectorate is against those submission and if the Inspector determines to allow
the Supplement to be taken into account for the purpose of the inquiry proceedings, it is submitted
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that he can only do so if he makes it a condition of submission that all parties are given an
adequate time to supplement their own evidence before being called upon to present their case
and that the Promoters undertake to pay the reasonable costs thrown away by the late submission
of the rewritten heritage section of the ES.

16 In respect of FWY, such costs thrown away in respect of the superseded environmental information
and heritage evidence should include the services of Turley and FWY's legal representatives
together with all other reasonable additional costs caused by the submission of the Supplement. It
is unreasonable for the Promoters to have submitted such significant quantities of evidence relating
to an important issue between the parties - namely, impacts on heritage - only after they have
called their own heritage witness, at this stage in proceedings.

17 Counsel for FWY will be making submissions in this matter at the re-opening of the inquiry
tomorrow morning (Tuesday 15 July).

Yours faithfully

Kt. .. l- iA
King & Wood Mallesons LLP

Encl
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EVANS Nicholas 0( NicholasEvans(gbdb-law.co.uk::
04 July 2014 19:05
Stephen Webb (EU)
THOMPSON Paul; SHAW Clare
NGT inquiry - heritage information (1st email of 3)
B13 - Supplement to the ES Historic Environment - July 2014 Part l.pdf

Stephen

On Monday, you should receive hard copies of some additional heritage information that has been produced by the
promoters in response to questions raised during the inquiry, as referred to by our Counsel prior to the current break.
So that you can draw this to the attention of your team more easily, I attach an electronic copy. It has been broken
into 3 parts because there are pictures that might otherwise cause firewall issues.

This wil become inquiry document B13 because it takes the form of an update to the Heritage appendix to the ES.

Regards

Nick

:1:
61RCHAM DYSON BHt

Nicholas Evans Partner, Government & Infrastructure
T +44 (0)20 7783 3416
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For and on behalf of Bircham Dyson Bell LLP
50 Broadway London SW1 H 0BL
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