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THE LEEDS TROLLEY VEHICLE SYSTEM ORDER INQUIRY 

             

FIRST WEST YORKSHIRE’S RESPONSE  

TO THE PROMOTERS’ APPLICATION TO ADMIT LATE EVIDENCE 

             

 

Introduction 

1. This document is First West Yorkshire (‘FWY’)’s response to the Promoters’ application 

(‘the application’) to admit a spiral-bound document running across the equivalent of 392 

non-consecutively numbered A4 pages, entitled Supplement to the Environmental Statement 

Historic Environment Update (‘the Supplement’), which is intended to amend and -in large 

part-  replace the original Environmental Statement (‘ES’) documentation concerning 

heritage impacts.   

 

2. This document will refer back to FWY’s letter of objection dated 14 July 2014 and 

should be read alongside it and the Inspector’s notes of the oral submission made on 

behalf of Gregory Jones QC on behalf of FWY on 15 and 17 July, 2014.   

 

3. The Promoters’ representatives have purported to explain their reasons for submitting 

this information in the following various communications to which we respond: 

(a) An e-mail dated 4th July 2014 from the Promoters’ solicitors to our instructing 

solicitors (‘the e-mail’). 

(b) A letter from Mr Haskins of the Promoters to a Mr Kemp, dated 4th July 2014 

[not received by our instructing solicitors but submitted to the Inquiry on 

Tuesday 15th July 2014] (‘the 4th July letter’). 

(c) A notice published in the Yorkshire Evening Post on Monday 7th July 2014 (‘the 

Notice’). 

(d) A written document entitled The Leeds Trolley Vehicle System Order Heritage 

Assessments, signed by the Promoters’ counsel and solicitors, submitted to the 

Inquiry at 5p.m. on Wednesday 16th July 2014 and dated with that date [APP-

154]. 

(e) Oral statements to the Inquiry by Mr Neil Cameron QC on Thursday 17th July 

2014. 

(f) A written submission from the Promoters’ solicitors, dated 17th July 2014 and 

submitted to the Inquiry on Friday 18th July, entitled The Leeds Trolley Vehicle 

System Order: note on questions in relation to the updated heritage technical appendix [APP-

157]. 
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4. The Promoters’ application - ostensibly based on “principles of natural justice”  - is 

completely misconceived and it would be a fundamental error of law to conclude that 

fairness required admission of this new material.  On the contrary, natural justice and 

fairness requires its exclusion.  The application also relies on an erroneous distinction 

between so-called “expert opinion” evidence and the contents of an ES, and appears to 

rely upon numerous statutory provisions that are irrelevant to the basis on which the 

Promoters advance their application. 

 

5. In some of the written communications from the Promoters it is apparently represented 

that the Supplement merely records assessment work – including specific appraisals of 

individual buildings- that was carried out prior to the submission of the original ES in 

September 2013.  These submissions have been made upon instructions, no witness has 

been called nor has any written evidence been produced in support of this assertion. This 

assertion is frankly incredible, it conflicts with the oral statements made by Mr Cameron 

QC, and FWY put the Promoters to strict proof.   

 

6. All the evidence taken together indicates a lack of transparency by the Promoters in 

making this application and  this factor is also one which tells against the application 

being granted. 

 

7. In essence FWY object to the admission of the Supplement as it would cause them and 

other objectors significant prejudice and would be contrary to elementary fairness  - 

because it would afford the Promoters a second chance to make their case in relation to 

heritage, would render nugatory much work done to date, would result in other parties 

incurring additional costs and being required to devote additional time to the inquiry, and 

would leave some parties unable to respond to the new material.  Additional factors 

weighing against admission of the document include the Promoters’ own insistence that 

there is nothing wrong with the original ES (this is not accepted by FWY – but it is the 

basis upon which the Inspector is invited to consider the application by the Promoter), 

their lack of transparency or promptness in making the application, their refusal to give 

an undertaking to pay other parties’ costs of and caused by the application, and the 

prejudice to other members of the public. 

   

 

THE APPROACH TO BE APPLIED BY THE INSPECTOR 

8. The application is being made in large part on the basis that natural justice requires it.   

The Inspector should therefore ask himself whether the Promoters have already had a 

fair and reasonable opportunity to adduce evidence on heritage matters.  If the answer is 

“yes” – as we submit is unarguably the case-   then that answers the Promoters’ point and 

is a factor weighing heavily against admission of the document because it would give them 

a procedural advantage over the other parties.    
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9. The Inspector should take as his starting-point that the Rules and his own directions are 

expected to be followed and that good reason is needed for introducing substantial late 

evidence. 

 

10. The Inspector should then consider all the circumstances, including the prejudice to 

other parties and the inquiry process, to decide whether to admit the new evidence.   

 

RELEVANT LAW 

The statutory scheme 

Power to admit or refuse to admit documents submitted during an inquiry 

11. Rule 18(1) of the Transport and Works (Inquiries Procedure) Rules 2006 (‘the Inquiry 

Rules’) provides that ‘Except as otherwise provided in these Rules, the inspector shall determine the 

procedure at an inquiry’.  This empowers the inspector to refuse to admit late evidence, or to 

make admission of the evidence conditional upon a solicitors’ undertaking to pay other 

parties’ costs.  There is also an express general discretionary power to take into account –

or, impliedly, refuse to take into account- documents submitted during the course of the 

inquiry (Rule 18(11)).   Whether to admit the Supplement is accordingly a discretionary 

question for the Inspector.  It should go without saying that this discretion must be 

exercised fairly to all parties and interested members of the public. 

 

12. The Promoters quote rule 18(4) of the Inquiry Rules which is not relevant and does not 

abridge the general power in rule 18(1). 

 

13. The Guidance (A guide to TWA Procedures, core doc E-4-14) does not take matters much 

further other than to say that the inspector “may”  admit late documents (para 4.108) and 

so has a discretion.  Paragraphs 3.50-3.51 do however state: 

‘Where an applicant wishes to submit changes, or provide additional information, 
at a public  local inquiry, it will usually be for the Inspector to consider 
whether to allow the submission of such  new material, although in cases of 
doubt he or she may wish to seek the opinion of the Secretary of  State. The 
Inspector will wish to ensure, if necessary by adjourning  the inquiry, that other 
parties at  the inquiry are given an adequate opportunity to consider the fresh 
documentation; and he may consider that wider publicity should be given.... 

Although applicants may therefore be allowed to make additions and 
amendments to an application on the basis set out above, they should 
nevertheless make every effort to keep post-application changes to a minimum. 
Bearing in mind the extra costs and delays that might arise, applicants will 
wish to satisfy themselves before making an application that all of the 
documentation is as complete and accurate as practicable. It is recognised 
however that changes can sometimes arise from discussions with objectors, and 
that incorporation of such changes could help to remove objections and/or 
avoid the need for a fresh application.’ [Embolden added]. 
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The Guidance should have put the Promoters on notice that they were expected to 

‘satisfy themselves before making an application that all of the documentation is as 

complete and accurate as practicable’.  It does not contain a policy or guidance to the 

effect that so long as other parties get time to consider new material, and it is consulted 

upon, it ought to be admitted.  On the contrary, the onus was on the Promoters to have 

prepared their own case. 

Does the Secretary of State have to have regard to information relevant to an application for a 

TWAO where it is adduced late? 

14. Just because a document contains relevant information, it does not have to be taken into 

account by the Secretary of State after the deadline for submission of documents when 

the party relying on it has already had a fair opportunity to present its case. Such 

documents are ones that the Secretary of State has a discretion to take into account (see 

Rule 18(11) of the Inquiry Rules cited above) and in law is therefore a consideration that 

he is empowered but not obliged to take into account.1 Since irrelevant information 

could never lawfully be taken into account, it follows that relevance is not in itself a good 

reason to admit the information but merely makes it potentially eligible for admission. 

Statutory minimum requirements for environmental statements 

15. In APP154 para 2, the Promoters say that it is “now apparent” that “a number of 

objectors are likely to make the case during their own evidence on heritage and in their 

closing submissions that the ES is inadequate because it fails to deal with setting and 

significance in sufficient detail”.    In fact they have been on notice that impacts on 

heritage assets have been squarely in issue from the very outset – as to which see 

paragraphs 44-50 below. 

 

16. The Promoters confuse 2 questions at [APP154, paras 2-4]: (i) whether the ES complies 

with the formal requirements of the relevant legislation such as to amount to an ES at all 

for the purpose of that legislation; and (ii) whether the ES contains evidence that 

persuades the Secretary of State not to refuse to grant the order and related consents they 

have applied for, on grounds of heritage impacts.   

 

17. We note that the Promoters assert that ‘the ES as submitted satisfied the requirements’ 

of Rule 11 and Schedule 1 to the 2006 Rules [APP154 para 3].  The application stands to 

be determined on that basis.  Whether or not that turns out to be the case, it will 

ultimately be a question of law whether or not the original ES complies with the statutory 

requirements for ESs, to be answered by looking at that document. All parties will have a 

fair opportunity to make submissions on that question. The admission of new evidence by 

the Promoters – amounting to a rewrite of the heritage-related parts of the ES -  is not 

necessary to help the Secretary of State to rule on that question.   

                                                           
1 ‘What has to be emphasised is that it is only when the statute expressly or impliedly identifies considerations required to be taken into 
account by the authority as a matter of legal obligation that the court holds a decision invalid on the ground now invoked [i.e. failure to 
have regard to them]. It is not enough that a consideration is one that may properly be taken into account, nor even that it is one 
which many people, including the court itself, would have taken into account if they had to make the decision’- Re Findlay [1985] AC 
318 at 333, HL. 



5 
 

 

18. What the Promoters are doing is submitting additional evidence to amend, replace and 

add to the previous ES.  This should be seen for what it is – an attempt to secure a 

second opportunity to adduce heritage evidence in order to support their case on the 

planning merits, after their heritage case has already been presented and tested ( we shall 

be submitting, tested to destruction).   

 

Is some distinction to be drawn between the Supplement and other evidence just because it 

purports to amend the ES? 

 

19. The Inspector is not, when considering the exercise of his discretion to admit late 

evidence, to treat the Supplement any differently to any other late evidence just because it 

has the magic words “Environmental Statement” on the front and it is presented as being 

a revision of that statement. 

   

20. That erroneous approach is what the Promoters appear to imply in APP154 at paras 5-9 

where they claim that a distinction should be made between an ES and expert evidence.   

 

21. An ES, insofar as it describes the existing state of affairs in Leeds or the plans presented 

to the Inquiry, contains evidence of fact.  Insofar as it purports to predict the future 

effects of the development, or expresses a view as to the sensitivity of receptors, 

magnitude of change or significance of predicted effects, it contains expert opinion 

evidence.   

 

22. It is disingenuous for the Promoters to suggest that there is some distinction between 

expert opinion evidence contained in an ES and expert evidence given in proofs of 

evidence when Mr Ward’s evidence relied on the heritage assessment in the ES;2 the very 

reason that the Supplement has been produced is “in response to questions raised during the 

inquiry” of their witness Mr Ward (the e-mail);3 and they sent copies to those who cross-

examined Mr Ward or had instructed heritage experts of their own [APP154 para 22] 

precisely because it was relevant to their own expert evidence. 

 

                                                           
2For instance, see Mr Ward’s Proof [APP-9-2] at paras 2.4 (‘I borrow theassessment  methodology of the historic 
environment chapter and provide a commentary on the impacts identified in the technical appendix’; 4.3;  4.5  - ‘‘I consider 
that the historic environment baseline in the historic environment chapter presents a comprehensive schedule of the heritage 
assets affected by the scheme and that the assessment of value ascribed to the heritage assets is accurate notwithstanding the 
slight qualification given above.’; 4.6; 5.1;  5.3- ‘The heritage chapter of the Environmental Statement provides an 
assessment of the impact of the scheme in accordance with best practice.’; 5.4 – ‘I have reviewed the assessment in the heritage 
chapter and I agree with the assessment of the significance of the effects on the historic assets.’; and defence of the 
methodology at para 7.10. In cross-examination (3rdJune, c.10:45a.m). Mr Ward accepted that he had not 
carried out an assessment of his own.  Later that day he attempted to backtrack on that answer and was 
challenged by Mr Jones whether ‘your evidence now that your Section 5 is a proper freestanding historical 
assessment’ and he accepted that it was not. 

 
3 cf “a number of questions have been raised” (the 4th July letter; para 1). 
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23. The Inquiry Rules provide specific time limits in relation both to documentary evidence 

and the submission of proofs of evidence from those whom the promoters intend to call 

to give live evidence.   In particular: 

 

- Rule 7 provides [embolden added]: 

‘(1)   The applicant shall not later than– 
(a) 6 weeks after the starting date; or 
(b) where a pre-inquiry meeting is held pursuant to rule 6, 4 weeks after 
the conclusion of that meeting, 
serve a statement of case on the Secretary of State and on each statutory 
objector and each person who is required to serve a statement of case 
under paragraph (3). 

(2)   In addition to the statement of case served under paragraph (1), the 
applicant shall serve– 
(a) upon the Secretary of State a copy of every document or the 
relevant part of any document which he intends to refer to or put in 
evidence and of the notice mentioned in sub-paragraph (b), and 
(b) upon each statutory objector and each person who is required to 
serve a statement of case under paragraph (3) a notice giving the 
names of all places, within each area in which the proposals 
contained in the application are to have effect (or as close as 
reasonably possible to any such area), where a copy of every 
document or the relevant part of any document which the applicant 
intends to refer to or put in evidence may be inspected free of 
charge at all reasonable hours until the date of commencement of 
the inquiry.’ 

The purpose of this rule is to require the applicant for the TWAO to ‘pin his colours 
to the mast’, setting out his case and the documentary material on which he relies in 
order that other parties may prepare their own proofs of evidence in response.   

- Rule 9 then provides for an inspector to set a timetable for submission of Proofs of 

Evidence.  Rule 16 provides: 

‘(1) A person entitled to appear at an inquiry who proposes to give, or to 
call another person to give, evidence at the inquiry by reading a proof of 
evidence shall send to the inspector a copy of the proof and (subject to 
paragraph (2)) a written summary of it. 
[...] 
 (3) The proof...shall be sent to the inspector not later than– 
(a) 4 weeks before the date fixed for the commencement of the inquiry; 
or 
(b) where a timetable has been arranged pursuant to rule 9, which 
specifies a date by which the proof and summary shall be sent to the 
inspector, that date. 
(4) Where the applicant sends a proof and a summary to an inspector in 
accordance with paragraph (1), he shall at the same time send a copy to 
every other person specified in rule 14(1); and where any other person so 
sends such a proof and summary he shall at the same time send a copy to 
the applicant.’ 

The purpose of these rules again is to ensure that the number of witnesses who will be 
called, and the scope of their evidence, is defined in good time before the start of the 
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inquiry and all parties have copies of each other’s proofs of evidence.  The point is to put 
all parties on an equal footing. 

 

24. While of course, the Inspector retains a discretionary power to admit late evidence, the 
starting-point is that this should be the exception rather than the rule.  It should be 
exercised for good reason only.   
 

25. There will be occasions where there is good reason for submitting evidence late.  It may 
not reasonably have been possible to produce the document earlier – for instance, if new 
guidance or policy is published; or a witness was ill; or a new issue is raised that the 
promoter could not reasonably have foreseen; or a factual situation which is the subject 
of evidence changes (e.g. protected species are found on the development site during an 
inquiry, or a change is made to accommodate objections).  None of those reasons apply 
here. 
 

26. Regulation 17(2) of the Transport and Works (Applications and Objections Procedure) 

(England and Wales) Rules 2006 (‘Application Rules’) cited by the Promoters at [APP154 

paras 6 and 10] is not applicable here and its existence does not change the position.  It is 

true that the Secretary of State has a discretion to require submission of information to 

him but he is not being asked to exercise that discretion here; rather the Inspector is 

being presented with evidence and asked to admit it.  Rule 7(5) of the Inquiry Rules 2004 

confers a similar power on the Secretary of State to require provision of further 

information about any matters contained in a statement of case.  The principles governing 

the exercise of either discretion to demand further information -which would need to be 

considered in the light of all circumstances including the stage proceedings were at, and 

the requirements of fairness- would be the same.   

 

27. Nor does the fact that rule 17(6) of the Application Rules contemplates submission of 

further environmental information post-dating submission of the ES alter the position; 

the purpose of the provision in rule 17(6) of the 2006 Rules is to ensure that the 

Secretary of State has a power to require advertisement of and consultation on any such 

additional environmental information as is to be taken into account by him– not to 

prejudge the question whether he should admit the new material in the first place. 

 

The Promoters cite recital (7) to the EIA Directive.  However, the EIA Directive does 

not preclude the Member States from imposing time limits for submission of evidence to 

a planning inquiry, subject to discretionary powers to admit late evidence.  Since an ES is 

supposed to cover all the potential kinds of environmental effects of a development (e.g. 

on population, material assets, landscape and heritage) which are anyway relevant 

planning considerations, it is obvious that the principles applying to the admission of late 

evidence cannot change just because it is presented as a supplement to the ES.    

Aarhus Convention 

28. Article 6(2)(d) of the Aarhus Convention provides that: 
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‘The public concerned shall be informed, either by public notice or individually as 
appropriate, early in an environmental decision-making procedure, and in an 
adequate, timely and effective manner, inter alia, of:  
[...] 
(iv) An indication of the public authority from which relevant information can be 
obtained and where the relevant information has been deposited for examination 
by the public; 
(v) An indication of the relevant public authority or any other official body to 
which comments or questions can be submitted and of the time schedule for 
transmittal of comments or questions; and 
(vi) An indication of what environmental information relevant to the proposed 
activity is available’. 

 
29. Article 6 continues: 

‘3.  The public participation procedures shall include reasonable time-frames for 
the different phases, allowing sufficient time for informing the public in 
accordance with paragraph 2 above and for the public to prepare and participate 
effectively during the environmental decision-making. 

 
4.  Each Party shall provide for early public participation, when all options are 
open and effective public participation can take place. 

 
5.  Each Party should, where appropriate, encourage prospective applicants to 
identify the public concerned, to enter into discussions, and to provide 
information regarding the objectives of their application before applying for a 
permit. 

 
6. Each Party shall require the competent public authorities to give the public 
concerned access for examination, upon request where so required under 
national law, free of charge and as soon as it becomes available, to all information 
relevant to the decision-making referred to in this article that is available at the 
time of the public participation procedure... 
 
7. Procedures for public participation shall allow the public to submit, in writing 
or, as appropriate, at a public hearing or inquiry with the applicant, any 
comments, information, analyses or opinions that it considers relevant to the 
proposed activity. 
 
8. Each Party shall ensure that in the decision due account is taken of the 
outcome of the public participation.’ 

 
30. The EU is a party to the Aarhus Convention, which is therefore an integral part of EU 

law and is directly applicable and enforceable within the UK where the rights it confers 
on the public are clear and precise.  The UK is also a party.  EU and UK legislation on 
environmental impact assessment (‘EIA’) is designed to give effect to Aarhus obligations, 
and is to be read and applied where possible to give effect to those obligations.  
 

31. The EIA procedures are not merely designed to inform the decision-maker about the 
project but they are specifically designed to give the public an enforceable right to 
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effectively participate in the decision-making and express their views – see Berkeley v 
Secretary of State for the Environment [2001] 2 AC 603 at 615D-616C per Lord Hoffmann. 
 

“Natural justice” 

32. The Promoters at [APP154 paras 15 and 34] assert that refusing their application would 

be contrary to “the rules of natural justice”.   

 

33. Yet “natural justice” requires no more and no less than that the procedures followed are 

fair, and this implies the following: (i) that the parties have a fair opportunity to be heard 

and make their case, and (ii) the arbiter of the issue is impartial, both as between the 

parties and in terms of not having predetermined the outcome.  

 

34. Natural justice certainly does not demand that the Promoters get a second opportunity to 

present their case, and indeed that would prejudice the other parties.  The relevant 

principles are set out in the case law that we cover below. 

The Castleford Homes case and the key question 

 

35. In Castleford Homes Ltd v Secretary of State for Environment Transport and the Regions [2001] 

EWHC Admin 77, a s.78 planning appeal had been dismissed by the inspector on the 

ground, amongst others, that there was under-provision of play space for residents of the 

proposed residential development.  It had been common ground between the appellant 

and the local authority at the inquiry that no such on-site open space provision was 

needed and the inspector had at no time indicated that he was concerned about that 

issue.  Ouseley J decided that this was a breach of natural justice and the key principle 

was set out at paragraph [52] of the judgment: 

‘Did the claimant have a “fair crack of the whip?” Was the claimant deprived 
of an opportunity to present material by an approach on the part of the 
Inspector which he did not and could not reasonably have anticipated? Or 
is he trying to improve his case subsequently, having been substantially 
aware of, or alerted to, the key issues at the inquiry? Did he simply fail to 
realise that he might lose on an aspect which was fairly and squarely at 
issue and hence fail to put forward his fall-back case? Those are the sort of 
questions which can be used to guide a conclusion as to whether the manner in 
which a particular issue was dealt with at an inquiry involved a breach of natural 
justice and was unfair.’ [embolden added] 

Those are, we submit, the key questions applicable here.  As we explain at paragraphs 44-
50 below, the Promoters have already had a fair opportunity to adduce any evidence they 
wished in relation to heritage matters at this inquiry, and are now trying to improve their 
case subsequently, after closing their evidence on that issue, when they had been alerted 
to the key issues at the inquiry long ago, and failed to put forward a fall-back case. 

36. Where a promoter is aware in advance that a matter is contested and forms one of the 

issues that an inspector will consider, has had the opportunity to present evidence in 
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relation to that issue and has failed to do so, it only has itself to blame if it loses at an 

inquiry.  It is not a result of unfairness in the procedure.  It does not mean that it is 

incumbent on the inspector to admit additional evidence so that the promoter has a 

second opportunity to substantiate its case and/or rebut the evidence of the other 

parties’ witnesses. 

 

37. Even in the context of the informal hearing procedure, a context where an inspector has 

an active inquisitorial role quite different to the one that is appropriate in an adversarial 

public inquiry, the Court of Appeal said this in Francis v First Secretary of State [2008] 

EWCA Civ 890: 

‘An inspector’s duty to investigate...does not relieve an appellant of the 
responsibility of preparing and setting out a case which can form the basis of the 
discussion at the meeting.  It is not for an inspector always to root out a case 
which the appellant has singularly, with respect, failed to put; particularly where, 
as in this case, the appellant is represented by someone skilled in the field of 
planning.’ (Pill LJ at [36]). 
 
‘when an appellant is professionally represented, an inspector is normally entitled 
to expect that the appellant’s case will be adequately put forward by that 
representative and will address at least those issues which have been identified 
beforehand by the pre-enquiry statements and such other documents as the 
planning authority’s reasons for refusing permission’.  (Keene LJ at [38]). 

It is certainly not the role of the inspector at a TWA inquiry to help a sophisticated, 

professionally advised and represented promoter of an infrastructure scheme to cobble 

together a case for its own scheme, when it has already had every opportunity to do so 

and has purported to do so once already. 

 

38.  Indeed, as it very much is incumbent on the inspector to treat parties in an even-handed 

manner, making such allowance for the Promoters would set an unworkable precedent 

which could be relied upon by any party whose evidence had been found wanting in 

cross-examination, on any issue, to be given an opportunity to call additional 

documentary evidence and/or witnesses to try to repair the holes in its case.  It would be 

quite wrong to favour the Promoters of the scheme by giving them the indulgence of a 

second opportunity to adduce evidence on heritage. 

The Tatham Homes case 

39. In R (Tatham Homes Ltd) v First Secretary of State [2005] EWHC 3538 (Admin), what 

happened was that permission was refused by the local planning authority for a proposed 

development on grounds that it would be detrimental to the character and appearance of 

the area.  This was not identified as a “main issue” by the inspector at the start of the 

inquiry nor was it part of the council’s case.  However, neighbours including a Mr Fowler 

had made representations that it would overlook them and cause an acceptable loss of 

privacy. The appeal was heard by way of inquiry and Mr Fowler objected on privacy 

grounds.  The developer’s witness Miss Dixon referred in her proof of evidence to those 

representations.  Mr Fowler  gave live evidence on privacy, and there was a site visit by 
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the inspector.  The inspector dismissed the appeal on grounds of overlooking. The 

developers argued before the court that they should have had an opportunity to submit 

further evidence.    Mr Justice Sullivan, as he still was then, ruled as follows (at [14]-[18], 

embolden added): 

‘The claimant in the present case was not deprived of an opportunity to 
present as much material as he wished in respect of the second issue [i.e. 
privacy/overlooking] by an approach adopted on the part of the Inspector which 
he could not reasonably have anticipated. The issue of overlooking in general, 
and the impact of the proposed development on the privacy and amenity of 
Number 16 Woodside Road in particular, were squarely raised before the 
Inspector. They were “fairly and squarely at issue”. Although the second issue 
had not been raised by the second defendant, the claimant could reasonably have 
anticipated that the Inspector might be persuaded by the force of Mr Fowler's 
objection. It is plain from Miss Dixon's proof of evidence at the inquiry that she 
realised that this was an issue and that it had to be dealt with in some detail. 
Having heard Mr Fowler's oral evidence, she had an opportunity to add whatever 
she might have wished to add to the material set out in her written proof of 
evidence.... 

Mr Frazer-Urquhart submitted that if after the site inspection the Inspector had 
identified this as a main issue, then the claimant would have wished to lead 
additional evidence. In my judgment, this is an example of a claimant trying 
to improve his case subsequently, having failed to realise that he might 
lose his appeal on a matter that was in issue at the inquiry. 

The second main issue had been raised by Mr Fowler and others in 
correspondence prior to the inquiry. Thus the claimant had an opportunity 
to present whatever evidence he wished in response. Having heard Mr 
Fowler amplify his objection in his oral evidence, the claimant had a further 
opportunity to respond. The claimant now seeks to put before this court 
photographs showing views from scaffolding that was erected on the site after 
the decision letter, and also photographs showing summer views from the site 
with the boundary trees in leaf. It is not suggested that that material was 
available at the inquiry. 

Since it could have been reasonably anticipated that Mr Fowler's 
objection, which he had raised long before the inquiry, might be regarded 
as significant by the Inspector, the claimant clearly had ample opportunity 
to present whatever photographic evidence (for example, summer and 
winter views) he wished at the inquiry. I do not accept that fairness would 
have required the Inspector to adjourn to enable the claimant to 
supplement his case by the additional evidence which he sought to present 
before this court...’  

... from the outset of the inquiry it should have been foreseeable that the 

Inspector might be persuaded by the views expressed by local residents on 

this, and indeed on the other issues they raised. Equally, it would have been 

appreciated that the Inspector would conduct a site visit and that whatever 

impression he gained would be gained at a site inspection in December. In all the 
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circumstances, I do not accept that there was any unfairness on the Inspector's 

part. This was a matter which was fairly and squarely at issue during the 

inquiry. The fact that in the event the Inspector accepted Mr Fowler's 

evidence rather than Miss Dixon's evidence on this point does not mean 

that there has been any unfairness.’ 

The Hopkins case 

 

40. The Castleford Homes and Tatham cases were considered to be good law “of particular 

relevance” by the Court of Appeal in Hopkins Development Ltd v Secretary of State for 

Commuities and Local Government [2014] EWCA Civ 470 (at [51] and [90]).  That case 

related to another planning appeal under the 1990 Act,  against refusal of planning 

permission for construction of 58 dwellings.  The inspector dismissed the appeal 

because, inter alia, he considered that the site was not in a ‘sustainable location’ and would 

be detrimental to the character and appearance of the area.  The inspector had, in 

advance of the inquiry, notified the parties of what he considered to be the “main issues” 

but those issues had not featured in his list.  There had been no statement of common 

ground on those issues.  At the outset of the appeal the Council made it clear that it 

relied on lack of sustainability as a reason for resisting the appeal although this was not 

one of the reasons it had given for refusing the application for planning permission. A 

number of third party objectors raised the issue of character and appearance before the 

Inspector.  The appellants neither cross-examined on those issues nor called evidence on 

those issues.  The Court of Appeal dismissed the argument that in the absence of an 

indication from the inspector that these were ‘main issues’, the appellants had been 

treated unfairly when the decision was made without first referring back to them to give 

them a (further) chance to make a case on those issues.  Lords Justices Beatson and 

Jackson gave the reasoned judgments with which Lord Justice Clarke agreed. 

 

41. Beatson LJ (at [90]) identified the principle that “in this context what is needed is 

knowledge of the issues in fact before the decision-maker, the Inspector, and an 

opportunity to adduce evidence and make submissions on those issues”.  He cited several 

cases at [87], [88] and [91]  that made clear that what is required is an opportunity, not 

multiple opportunities.  At [91] he endorsed the Tatham Homes case considered above.   

At [93], he made the point that whether a party has had a fair opportunity is fact-

sensitive. 

 

42. Jackson LJ stated (at [49] and [63]) that in his view the phrase “fair crack of the whip” 

was not a helpful metaphor and said, ‘What, I think, is meant by not having “a fair crack 

of the whip” is that there has been procedural unfairness which materially prejudiced the 

applicant.’  He then set out the relevant principles at [61]-[62] which so far as potentially 

applicable are as follows: 

 

‘...It remains the duty of the Inspector to conduct the proceedings so that each 
party has a reasonable opportunity to adduce evidence and make submissions 



13 
 

on the material issues, whether identified at the outset or emerging during the 
course of the hearing. 

From reviewing the authorities I derive the following principles:  

i) Any party to a planning inquiry is entitled (a) to know the case which he has to 
meet and (b) to have a reasonable opportunity to adduce evidence and make 
submissions in relation to that opposing case. 

ii) If there is procedural unfairness which materially prejudices a party to a 
planning inquiry that may be a good ground for quashing the Inspector's 
decision. 

iii) The 2000 Rules are designed to assist in achieving objective (i), avoiding pitfall 
(ii) and promoting efficiency. Nevertheless the Rules are not a complete code for 
achieving procedural fairness. 

iv) A rule 7 statement or a rule 16 statement identifies what the Inspector regards 
as the main issues at the time of his statement. Such a statement is likely to assist 
the parties, but it does not bind the Inspector to disregard evidence on other 
issues. Nor does it oblige him to give the parties regular updates about his 
thinking as the Inquiry proceeds. 

v) The Inspector will consider any significant issues raised by third parties, even if 
those issues are not in dispute between the main parties. The main parties should 
therefore deal with any such issues, unless and until the Inspector expressly states 
that they need not do so.’ 

43. Clearly, there are differences between the TWAO Inquiry procedure and the Town and 

Country Planning Act inquiry procedures insofar as in the latter type of inquiry the case 

against the development is usually heard first, and there is an institutionalised 

‘respondent’ local authority which is always a ‘main party’.  These do not affect the 

general principles that parties are required to deal with the issues identified by the 

inspector, and issues raised by third parties, and they must have a reasonable opportunity 

(but not two or more opportunities) to adduce evidence. 

 

THE PROMOTERS HAVE ALREADY HAD A FAIR OPPORTUNITY TO ADDUCE 

EVIDENCE 

44. The prejudice which the Promoters claim would be suffered if the document is not 

admitted is that they “would be deprived of the opportunity to respond to points take[n] 

by objectors” [APP154 at para 33].  This misses two crucial points.   

 

45. Firstly, they have at all material times been aware that impacts on heritage assets were 

amongst the principal issues for this inquiry, from the very outset.   The original 

application and deposit documentation included numerous heritage applications for 

Listed Building and Conservation Area consents (x62 and x17 respectively).   Mr Speak 
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who is the Council’s Deputy Chief Planning Officer stated in cross-examination on 18 

July 2014 that adverse effects on heritage assets were in his opinion the predominant 

planning harm caused by the NGT scheme (cf his proof at para 8.18: “it is evident that 

NGT will impact on heritage assets”).  The Promoters were aware of the NPPF expectation at 

para 128 that applicants are expected to describe the significance of any heritage assets 

affected by proposals as well as their settings-  as evidenced in Mr Speak’s Proof of 

Evidence para 4.7.  There was recognition that there would be impacts on heritage assets 

in the original ES.  Many of the more than 1,700 objections raised heritage concerns.  On 

18th February 2014 the Secretary of State published a Statement of Matters of which 

Matters 4; 5(d), (e) and (f); 9(e); 16; and 18 were of direct relevance.    

 

46. The Promoters’ awareness that heritage was an important matter squarely in issue was 

evidenced by their decision to lead heritage evidence as indicated by provisionally 

nominating Mr Ward as a heritage witness at the Pre-Inquiry Meeting on 4th March 2014 

(appendix 1 to the official note).  At the Pre-Inquiry Meeting, the Inspector stated 

(official note, paras 7.1-7.3): 

‘The Secretaries of State have circulated a list of matters about which they wish to 
be informed in the Statement of Matters.  Parties should have received copies 
and it will be available in the Library of documents and on the web-site.  The 
Inspector asked all parties to have particular regard to this, and to address 
explicitly all matters identified that are relevant to them, including the scope 
for mitigating any harm, in the presentation of evidence...The Promoter  
should ensure that it responds explicitly to every objection, including those 
made in writing only.’ [emphasis added]. 

 

47. At the Pre-Inquiry Meeting it was also made clear that Ms Peerless had been appointed as 

an Assistant Inspector specifically to advise in relation to the heritage applications.  and 

later by submission of Mr Ward’s Proof of Evidence.  That heritage was squarely in issue 

is indeed acknowledged now by the Promoters [APP154 para 31] stating that it is a 

“principal controversial issue”. 

 

48. Proofs of Evidence were due on 1st April 2014 and rebuttals were due by 15th April.  The 

Inspector made clear on 4th March that there would need to be “good reason” to extend 

the deadlines.  The Promoters were aware of the deadlines and submitted Mr Ward’s 

Proof. 

 

49. Secondly, the Promoters had a reasonable opportunity to adduce evidence.  It was the 

Promoters who decided when to make their application for a Transport and Works Act 

Order and it was their responsibility to ensure that they had a properly prepared case.   

At all material times, the Promoters were professionally represented by specialist lawyers 

and a large firm of consultants experienced in promoting development schemes, and it 

was open to them to take advice on the presentation of their case.  The Promoters had 

the opportunity to submit as much information as they wished in the ES when it was 

submitted in September 2013, as it was prepared by Mott MacDonald on their 

instructions.  The Promoters were entirely at liberty to decide whom to call to give 
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evidence on heritage impacts, and whether to ask them to conduct their own 

independent assessment of heritage impacts or to rely on the work previously 

undertaken.  They had the opportunity to adduce as much relevant evidence as they 

wished in –or as appendices to-  their Proofs of Evidence which were due on 1st April 

2014. They have been permitted to call 16 witnesses in total which is an unusually large 

number. After receipt of the objectors’ proofs of evidence – and Ms Lightbody’s in 

particular clearly stated her view that inadequate consideration had been given to matters 

including the significance and settings of Listed Buildings and that the assessment did not 

justify granting the consents sought4 - their witnesses then had ample opportunity to 

respond to any and all of the points raised by way of a rebuttal proof – and indeed they 

took advantage of that opportunity. Ms Lightbody produced a Rebuttal Proof which 

again referred to inadequate assessment to justify the conclusions the Inspecor as invited 

to adopt (e.g. paras 2.7-2.8 on the Museum, Holy Trinty Church and OLE fixings, paras 

2.9-2.10 on Abtech House; paras 2.11-2.12, 2.17 and 2.19 generally; paras 2.23-2.24 on 

Headingley Castle; para 2.28 on uncertain mitigation and para 2.34 on the abence of 

proper cumulative impact assessment). At no point was any objection taken that the 

Promoters had not had sufficient time to respond to the objectors or otherwise to 

justify their scheme on heritage grounds.   In examination-in-chief, Mr Ward had a 

further opportunity to comment on points that had been raised by objectors and the 

Promoters’ counsel were at liberty to ask him whatever they wished.  When points were 

then put to him in cross-examination about the accuracy and reliability of the written 

evidence on heritage, Mr Ward had a fair opportunity to answer them.  Counsel for the 

Promoters had a further opportunity to re-examine on new matters emerging in cross-

examination.   

 

50. As in the Tatham Homes case, it is clear that the Promoters had every opportunity to 

present whatever evidence they wished, and then to respond to the points taken- through 

proofs of evidence, rebuttal proofs, in examination in chief, in cross-examination and in 

re-examination.  Unlike in Tatham Homes, the issues were expressly identified by the 

decision-maker as matters in issue that they were expected to address in presenting their 

case.  Unlike the Hopkins case where the relevant issues only emerged during the inquiry, 

here the Promoters have been aware since well before the deadline for proofs of 

evidence that heritage impacts were in issue and this is not an inquiry where they have 

been ambushed by new issues having been raised at a late stage.  This is accordingly an 

even clearer case of a developer “trying to improve his case subsequently, having failed to realise 

that he might lose..on a matter that was in issue at the inquiry”.   

 

 

 

 

                                                           
4 Throughout and see for instance the conclusions in section 6. 
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OTHER FACTORS   

 

Promoters’ own contention that they are content with the original ES 

 

51. The Promoters cannot have their cake and eat it; if they are asserting – as they are –that 

their original ES is perfectly adequate in its treatment of heritage matters then the 

Inspector should determine the application on that basis.  If it is perfectly adequate then 

by definition there is no need to replace it. 

 

Claimed prejudice to Promoters here is inseparable from the planning merits, there 

being no failure of natural justice 

52. The Promoters assert that the Inspector should admit the Supplement because it is 

relevant “to the matters...identified by the Secretary of State’ and will be ‘likely to assist 

the decision maker in reaching a conclusion on a principal controversial issue/s [sic], 

namely the adequacy of the ES and impact on heritage assets’ [APP154 para 29.1 and 

para 31].  Here, the Promoters elide the separate questions whether the Secretary of State 

is able to reach a decision based on the existing evidence, and the question whether he can 

make a decision in their favour based on the existing evidence.   There is clearly sufficient 

evidence for the Secretary of State to form a judgment on the respective cases of the 

parties.  

 

53.  It is, in our submission, likely to be the case that the Secretary of State will consider that 

the Promoters’ evidence on heritage impacts, having been tested, fails to support their 

case for the scheme and that it fails to contradict the factual and expert opinion evidence 

of other witnesses and parties to the Inquiry.  That is not prejudice arising out of a 

decision not to admit the information; it is the natural and foreseeable consequence of 

the Promoters’ weak case, as originally presented, and for which they are solely 

responsible.   

 

54. It would be wrong for a planning inspector conducting a public inquiry to treat an 

adverse decision after the inquiry (as opposed to deprivation of a fair opportunity to 

make a case) as prejudice to a party, as it would prejudge the question of the overall 

planning balance on which he or she must keep an open mind, especially when not all the 

evidence has been heard and he or she is not the final decision-maker.  The other side of 

the coin is that the more likely the scheme is to go ahead the more detriment will in their 

view be suffered by the objecting parties and by the public at large to the extent that the 

planning harms and costs, and the potential for their being avoided through alternative 

schemes, outweigh the benefits.   
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Unfairness to other parties and defeasance of their cross-examination 

 

55. It would be fundamentally unfair and indeed would show undue favour to the Promoters 

to allow them a second attempt to present evidence on heritage matters.  It is unfair to 

the other parties to allow a second opportunity to the Promoters to make a case on what 

they have long known to be a “principal controversial issue” identified as such by the 

Secretary of State, where they have already had a fair and reasonable opportunity to 

submit evidence.   

 

56. The whole purpose of cross-examination is to expose apparent flaws or holes in the 

evidence while giving the witness an opportunity to give an answer, if one exists.  This 

would be entirely negated if, every time a party’s evidence is shown to be flawed or 

undermined in cross-examination, the party were able to submit further evidence to try 

to make good the defects.  It is a subversion of the inquiry process. 

 

57. The Supplement was, we are told, authored primarily by a Mr Williams whereas the 

previous author of the heritage chapter of the ES was stated to be Ms Noakes.  Ms 

Noakes’ authorship of the original document was the subject of cross-examination and 

Mr Ward accepted that she was an archaeologist rather than an expert on Listed 

Buildings and Conservation Areas.  Mr Ward’s own credibility as an expert witness was 

tested during cross-examination, when he was challenged on the assessments in the ES 

and his adoption of/agreement with them.  In effect, the Promoters would be unfairly 

given an opportunity to substitute the expert opinion evidence of Mr Williams (as 

recorded in the appraisals in the Supplement) for the opinions tested in cross-

examination. 

   

58. The Promoters envisage a further “rebuttal by the Promoters” to any additional evidence 

by the objectors [APP154 para 29.2] – which would be a further opportunity to give 

evidence on heritage matters on top of admission of the Supplement.  They have also 

canvassed calling Mr Williams to give evidence.  If Mr Williams or anyone else were 

permitted to be called to give evidence, the Promoters would then have the opportunity 

to call an additional expert witness to give oral evidence on heritage matters and thereby to 

further circumvent the Inquiry Rules.   

 

59. The Promoters at [APP154 para 21] appear to rely on the fact that 2,600 pages of 

documentation in total have been submitted to the Inquiry, 52% of which has come 

from the Applicants,5 as a factor in favour of their application.  It is hard to fathom how 

that can be so because it ignores the following: 

 

(a) If the figures relate to late evidence, that means 1,352 pages of additional material 

have already been admitted to allow the Promoters to supplement their case.  By 

contrast the remaining 1,248 pages of material have been submitted by objectors 

                                                           
5 We assume this figure is correct and have not ourselves checked it.  It is unclear what documents it applies to but 
we assume that they refer to documents submitted since the Inquiry opened. 
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who comprise 76 parties that have submitted statements of case, many of which 

are residents’ associations representing numerous other residents.  The majority 

of the objectors have not been professionally represented or advised, and so have 

had neither the time nor resources to prepare their cases in advance that were 

enjoyed by the Promoters.  None of the objectors have sought to admit 390-page 

documents as additional evidence.  The figures appear to suggest that the 

Promoters have been indulged more than any other party already. 

(b) The objectors have not yet opened their cases so (i) the Promoters’s witnesses 

have had the opportunity to comment on any additional documents that they 

have submitted before or during cross-examination and (ii) the Objectors can still 

be cross-examined on them.  By contrast, the Promoters had closed their case on 

heritage maters and are seeking a second attempt to give evidence after cross-

examination. 

 

Cost in time and resources 

60. The Supplement contains particular statements of fact and opinion about a large number 

of individual heritage assets, their significance and their settings, which previously the ES 

did not do.  It will be incumbent on the objectors to check all this evidence and if they 

contest it, to provide their own evidence in relation to each of these.  This will entail a 

very significant amount of additional work in terms of reading time, research time, 

potentially site visits, and writing time.  Inevitably, counsel will also need to read all the 

new evidence and familiarise themselves with it.  Work done in relation to the previous 

heritage evidence will have been wasted, including much of the questioning of Mr Ward 

on its contents. 

 

61. To the extent that further evidence has to be called by objectors, or Mr Ward recalled to 

answer questions on the Supplementary Statement-  as they are liable to  if the objectors 

take issue with it- that will further add to the length of the Inquiry and the costs of 

attendance. 

 

62. The additional direct monetary costs to FWY will take the form of legal fees, First’s 

expert consultant’s professional fees,  the cost of hiring the office in the Regus building 

for any additional days, plus miscellaneous incidental expenses such as accommodation, 

wifi internet and printing/photocopying. 

 

63. In addition, FWY staff will be obliged to spend additional time away from their ordinary 

business duties in order to  co-ordinate the above work and facilities, and to follow the 

progress of additional inquiry proceedings. 

 

64. The Promoters have refused to undertake to compensate FWY for these costs [APP154 

at para 29.6].  Accordingly, these costs amount to uncompensated prejudice to FWY that 

would arise if the application were acceded to, and hence are a reason to refuse the 

application.   
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65. The Promoters assert that if the Secretary of State had directed the Promoters to produce 

the information, no costs liability would arise.  However, that is wrong.  The Secretary of 

State’s discretion to award costs is conferred by section 250(5) of the Local Government 

Act 1972 as applied by section 11(5) of the Transport and Works Act 1992.  This simply 

states: 

 

‘The Secretary of State may make orders as to the costs of the parties at the 

inquiry and as to the parties by whom the costs are to be paid, and every such 

order may be made a rule of the High Court on the application of any party 

named in the order.’ 

The discretion is general and would extend to a situation where the order applicant had 

acted unreasonably in failing to provide information, and was then directed to provide 

information to an inquiry which then caused other parties to incur costs.  Circular 3/94 is 

a relevant consideration in exercising the s.250 discretion but no more than that; costs 

may be awarded in circumstances not contemplated by the Circular.     

 

66. Third parties including members of the public will incur hefty charges in photocopying 

or printing hard copies of the Supplement owing to its A3 size, bulk and colour ink.  It is 

not easy or comfortable to read through such a long document with such a large file size 

on a computer screen. 

 

67. Even if these costs might eventually be recovered by an application to the Secretary of 

State, there can be no guarantee that this would be the case and so there would at least be 

a risk that those costs would have to be borne by FWY and the other parties. 

 

68. While FWY are professionally represented and hence to a great extent the prejudice they 

will suffer takes the form of monetary expenditures, other parties will not be able to 

prove that they have incurred monetary outlays other than any charges for photocopying 

or printing the document.  Any who are self-employed will suffer loss of earnings when 

they give up working time to consider and respond to the late evidence.  Those employed 

by others who have been taking time off work may be unable to obtain additional leave 

to represent themselves at all, or to forgo holidays.  The retired will lose time which is 

valuable to them.  Where no expenditure has been incurred, no costs award could 

ordinarily be sought under s.250.  This is accordingly additional relevant prejudice. 

 

69. Any additional inquiry time will also have a cost to the public in terms of the costs of 

running the Inquiry and the time spent by the Inspector and Assistant Inspector that 

could have been spent on determination of other matters. 

 

Prejudice owing to lack of opportunity to respond to this second round of evidence; the 

Aarhus principles 
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70. While the Promoters have an expert witness who, we understand, is likely to be able to 

have some time to respond between now and September 2014, that will not be the case 

for other parties.  There are unlikely to be many more expert witnesses on heritage 

matters who are available to submit evidence to this Inquiry.  August is the month when 

most people take their summer holidays and most competent potential expert witnesses 

who are not on holiday are likely to have been retained to assess some other scheme and 

not be able to work on this at short notice.  Ms Pickering has stated that the Drummond 

and Churchwood Residents’ Association are in the position that the expert who is 

familiar with their case will be unavailable.  Objectors who might previously not have 

wished to instruct an expert witness but who are now prompted to do so by the 

additional information are unlikely to be able to do so. 

 

71. The consultation is currently running during the period of July and August which is the 

main time for holidays.  Those who are abroad are highly unlikely to be able to obtain the 

Yorkshire Evening Post and nor are they going to be able to visit the locations listed in 

the Notice to obtain copies.  Those who are away for part or all of the holiday period will 

have even less time to acquaint themselves with the document, find and instruct any 

expert and respond.  In addition since the Supplement refers to and amends the original 

ES and its Technical Appendix G it will need to be read in conjunction with that 

document.  The same practical difficulties in obtaining hard copies outlined above applies 

to these. 

72. We have previously alluded in our letter of objection dated 14th July to the difficulty in 

working out how the Supplement differs from the ES without line-by-line comparisons 

because the format, headings and paragraph numbering of the Supplement differ in ways 

that have not been indicated in strikethrough or green ink, and not all new text is in green 

ink.    By way of examples only: the contents page (particularly in relation to Sections 3 

and 4) does not highlight in green what is new.  There are several new headings in 

‘Section 3-  baseline’ and it is not an easy-to-use section. Paragraph 3.66 appars to be an 

entirely new paragraph but is not in green ink. Section 4 is hard to decipher and it has 

been re-ordered but there is no colour referencing to explain this.  In table 4.1 the “level 

of effect” has ben changed from the original assessment but this text is not highlighted in 

green.   The document is not sufficiently clear to be consulted on as part of an ES 

without a paper-chase. 

 

73. The Aarhus Convention requires that the public have an early opportunity to participate 

when all options are open, and that the authorities encourage engagement before 

applying for a permit.  Allowing the ES to be amended now  - when the Promoters have 

no good reason for not having presented this work at the time of the original ES - goes 

against the spirit of the Convention.     

 

74. The Convention and EIA Directive also require that the public have an early and 

effective opportunity to participate, and that would be denied them owing to the summer 

consultation period. 
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75. It is possible that members of the public who were consulted on the Supplement might 

themselves wish to become parties to the Inquiry, which they would be entitled to do 

pursuant to rule 21(2) of the Application Rules 2006. These parties would have to have 

an opportunity to file evidence and might wish to cross-examine, which might potentially 

impact upon timetabling. If the Promoters’ witnesses were not recalled especially for the 

new parties, those parties would not have an opportunity to cross-examine the 

Promoters’ witnesses, as they would have done if they had become parties at the outset 

because the Supplement had been published at the outset.  This would be prejudicial to 

them. 

 

76. Until the consultation period has concluded it will not be possible to determine whether 

any of the Promoters’ witnesses need to be recalled, and FWY cannot in fairness open its 

case on heritage until the Promoters’ witnesses have concluded their evidence. 

 

77. Accordingly either the consultation period ought to be extended (thereby prejudicing the 

timetabling for the renewal of the Inquiry) or the above factors will also amount to 

prejudice caused by admission of the document. 

 

Delay in making the application 

 

78. A relevant factor is whether the new evidence was available and/or could reasonably 

have been procured and adduced at a much earlier stage in the proceedings.  The 

Promoters’ own case appears to be that all this assessment was already carried out before 

September 2013.   

 

79. If that be the case, then there is no good reason for the delay in seeking to have it 

admitted.  The same historic buildings have been present at all material times along the 

route.  This is particularly the case when the Promoters were – or ought to have been –

aware of the Guidance at paras 3.50-3.51 and the NPPF para 128 which set out what was 

expected of them.   The Promoters have been represented by experienced specialist 

counsel and solicitors, and advised by a large consultancy Mott Macdonald.  ‘Setting’ is 

not a new concept.  They have at all times had sufficient resources at their disposal to 

produce the Supplement in advance of the Inquiry opening. 

Lack of transparency of the Promoters 

80. If the new evidence was not available previously, then that goes to the lack of 

transparency with which this application has been made.    

 

81. The Promoters said nothing about submission of a rewritten heritage assessment until 

24th June 2014, long after Mr Ward had concluded his evidence on 6th June 2014 and on a 

day when they knew that Mr Jones QC was away.  At that time it was merely suggested 

that the new material would be an “update”. 
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82. Moreover, in his cross-examination, Mr Walker let slip that the Promoters had been 

preparing further photomontages in order to meet points put to Mr Ward in cross-

examination.  No notice had been given before this of any intention to adduce these 

further montages.  Throughout the Promoters have been less than frank about their 

intentions.  It is unacceptable to produce late evidence with no notice to the other 

parties. 

 

83. The Supplement has throughout misleadingly been described as and entitled an “update” 

when in fact there has been no material change in circumstances on the ground, or in the 

scheme, which required ES to be brought “up-to-date”.  It amounted to a rewrite. 

 

84. The language used in the carefully drafted written communications detailed above at 

paragraph 3 is vague and ambiguous.  For instance:  “the assessments concerned had already 

been carried out (albeit not published...)” [APP154 para 4], “does identify specific residual effects on 

individual heritage assets that were previously encompassed within broader assessments of overall residual 

effects” [APP154 para 29.3] and “the assessments were carried out prior to the compilation of the 

original Technical Appendix...and so the information based on them was previously available.  The fuller 

descriptions of the heritage assets and their settings are also information that was previously available, as 

they were based on those assessments and other available information, such as listings...” [APP157 para 

2.1].   

 

85. We invite the Inspector to infer that the studied ambiguity is an attempt to avoid 

admitting, and to gloss over, the obvious fact that the assessment now presented in the 

Supplement- i.e. specific identification of each individual heritage asset and conscious 

evaluation of its individual significance and setting – was an exercise conducted only 

subsequent to the cross-examination of Mr Ward.  

 

86. There are numerous reasons to doubt the Promoters’ frankly incredible assertion 

[APP157 para 2.1] that this document merely records in more detail the original process 

of assessment, or that the original document did take into account the settings of the 

Listed Buildings in any rigorous way: 

 

(a) The e-mail (previously cited) and the 4th July letter make clear that the 

Supplement was produced in response to Mr Ward’s cross-examination. 

(b) The Supplement now states (p.95 and also para 3.4 on p.8) that certain specific 

assumptions have been made about the specifications of OLE in informing its 

assessment.  No similar statement was recorded in the original Technical 

Appendix – which would have been expected if that approach had been followed.  

This statement follows the criticism having been made in cross-examination that 

no details about OLE had informed the assessment.  It cannot be a coincidence 

that additional statements are made about Rose Court (para 3.65), boundary walls 

(paras 3.62-3.63), and Abtech House (para 3.93) when those were the subject of 

cross-examination. 
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(c) It is misleadingly asserted [APP154 para 6] that the document merely “set[s] out 

the analysis that led to the conclusions in greater detail”.  Conclusions have 

actually changed between the original ES and the Supplement.  In particular, 

paragraph 5.10 p.89 of the Supplement indicates that the assessment has gone 

from “no significant residual effects” to “significant adverse effects” on 15 

heritage assets, Rose Court and Broadcasting House change from ‘minor’ to 

‘moderate’ adverse [Supplement p.76 para 4.126-4.127] and conclusions on 

impacts on Conservation Areas have also been changed (Supplement para 3 at 

p.9). Pages 12 and 13 include new judgements on receptors not previously 

specifically/individually assessed.  Many of these effects are not direct physical 

damage. Thus, APP157 is misleading when it asserts at para 7.1 that “There is no 

change to the assessment of impact on the setting of any heritage asset”.  The 

Promoters seem to rely on the opinion that the harm is not “substantial” for the 

purpose of the NPPF staying the same but that is a red herring.  What matters for 

the purpose of the statutory test, whether or not the Secretary of State is of the 

view that harm is “substantial”,  is that the harm to each heritage asset is weighed 

against planning benefits.   

(d) Evidence on basic facts like the number of listed buildings in the corridor has 

fundamentally changed between the ES and the Supplement (e.g. Supplement p.4 

para 2.2: the number goes from 323 to 600; the number of Grade II listed 

buildings goes from 270 to 510 for the northern line and from 17 to 47 for the 

south line). 

(e) It contradicts the Notice in the Yorkshire Evening Post which stated that ‘The 

Environmental Statement Supplement assesses further various aspects of the 

proposed scheme where further information has been provided by the 

Promoters’.  Evidently, the Notice is correct that the Supplement amounts to 

further assessment using different and additional information. 

(f) It contradicts Mr Cameron QC’s oral statement to the Inquiry, responding to the 

Inspector’s question, “are you saying the original assessment did take into 

account settings and OLEs?” that “It had taken it into account but I accept in a 

broad way because of the number of heritage assets under consideration”. 

(g) The original document gave no consideration to settings of individual heritage 

assets, nor to many individual assets within Conservation Areas, in the matrices.  

The statement at [APP157 para 2.1] that the “fuller descriptions of the heritage 

assets and their settings are...information that was previously available...but had 

not previously been presented to the inquiry” and [para 4.1] merely “collated and 

reviewed” contradicts Mt Cameron’s oral statement, “I can tell the Inquiry that 

there were not additional documents created at the time and those are my 

instructions on the matter”.  It is not credible to suggest that all the information 

in the new Annex A to the Supplement  -running to 320 pages and including 

specifications for OLE and individualised descriptions of settings for buildings, 

assignations of magnitudes, significance and residual effects - was simply stored 

in the brain of the author and could then be perfectly remembered and written 

out more than 8 months later. 
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(h) The first document was anyway authored by Ms Noakes while the second was 

mainly written by Mr Williams with Ms Noakes as “his assistant” [APP157 para 

6.1].  It is not credible to suggest that Mr Williams could have known what was in 

Ms Noakes’ mind when she wrote the previous report. 

(i) It is not credible to suggest that the opinions expressed in the new Supplement 

were not coloured, consciously or otherwise, by the questions posed at the 

inquiry and the evidence of Mr Ward.  

(j) Mr Ward and various other people had a hand in the “checking” of the 

Supplement who were not involved in drafting the original document.  Evidently, 

this has given Mr Ward a chance to interfere in the assessment and potentially to 

make this tally with his own evidence.   

 

87. That this assessment post-dates Mr Ward’s cross-examination is therefore evident.  

  

88. The Promoters are fundamentally misleading the Inquiry when they assert [APP154 at 

para 29.8] that ‘This is not a case of the Applicants seeking a second go [because t]he updated 

Technical Appendix contains additional information about the impacts of the scheme, which Objectors 

claim does not exist, but which does’.  The unfairness arises because the objectors have up until 

the present date correctly argued the case that the additional material was not in evidence 

before the inquiry.  The Supplement does exist now, but it did not at the time when the 

Promoters had their chance to make their heritage case up until 6th June 2014.  To admit 

it now would indeed be giving the Promoters a ‘second go’. 

   

89. The Promoters’ obfuscation on this issue is symptomatic of a lack of transparency with 

the Inquiry which is a serious matter that should weigh against granting their application. 

 

CONCLUSIONS 

 

90. The Promoters’ application to admit the Supplement should be refused.  

 

91. They have already had ample opportunity to make a case on heritage impacts and have 

been on notice since well before the opening of the Inquiry and the deadline for 

submission of proofs that heritage impacts would be fairly and squarely in issue. They 

have throughout been professionally advised and represented and there is no good 

reason for adducing this evidence – which could and should reasonably have been 

presented months ago if it was to be presented at all -  so late in the day and long after 

they had closed their case on heritage.  At no point did the Promoters request more time 

to submit heritage information.  The only reason put forward by the Promoters for 

admitting the document is that it answers the objectors’ questions – in other words they 

have belatedly realised that they are likely to lose because the existing evidence tested in 

cross-examination was demonstrated not to support their own case or to counter the 



25 
 

opposing evidence.6  That is not a good reason to admit the further evidence.  The 

Secretary of State will have ample information to proceed to reach a decision, which 

likely will be to refuse to grant the consents sought.  If so, they will have lost fairly and 

squarely as a natural consequence of their own poorly presented case having been tested.  

It would be totally unjust for the procedure to be adapted in order to favour the 

promoters and avoid that outcome, because it would amount to the Inspectorate ‘taking 

sides’.  On the contrary, it would be unfair on the objectors and subvert the adversarial 

inquiry process for the Promoters to be given a second opportunity to make their case.   

 

92. In addition to the obvious unfairness and impropriety of admitting the evidence, the 

Promoters’ unreasonable delay and lack of transparency in preparing this and (it seems) 

other late evidence, the uncompensated losses in time and money to other parties, and 

prejudice resulting from lack of time to respond all tell against its admission. 

 

GREGORY JONES QC 

DAVID GRAHAM 

KING & WOOD MALLESONS SJ BERWIN 

21 July 2014 

 

 

                                                           
6 FWY have not studied the Supplement in detail and do not accept that it does in fact answer 
their case. 


