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FIRST WEST YORKSHIRE VISION, STRATEGY AND OVERVIEW OF THE CASE AGAINST

THE LEEDS TROLLEY VEHICLE SYSTEM

REBUTTAL PROOF OF EVIDENCE OF DAVID ALEXANDER

1 Introduction

1.1 This rebuttal proof should be read in conjunction with my main Proof of Evidence (Ref

923/06).

1.2 I have reviewed the following Proofs of Evidence, as submitted by Leeds City Council; the

PTE, Metro; and their consultants (collectively, “the Promoters”) for the proposed Leeds

Trolley Vehicle System (“the scheme”), better known as New Generation Transport

(“NGT”):

a) Martin Farrington, Leeds City Council, Director of City Development – The Need for

the Scheme;

b) David Haskins, Metro, NGT Project Director – NGT and overall Transport Strategy;

c) John Henkel, Metro, Acting Director General – NGT and Bus Operations;

d) Neil Chadwick, Director, Steer Davies Gleave – Value for Money and Financial Case;

1.3 In this document, I respond to points made in the above Proofs.

1.4 The fact that this rebuttal statement does not respond to every matter raised in the

evidence of submitter witnesses within my area of expertise should not be taken as

acceptance of the matters raised.

2 Proof 1: Martin Farrington – The Need for the Scheme – APP-1-2

2.1 Paragraph 3.6 states that the scheme is a “key driver in the planning and regeneration of

parts of the city along the NGT route”, but fails to identify which parts of the city or how

NGT will contribute to regeneration. It is apparent that the driver for the scheme being

progressed along the proposed corridors is in part due to the fact land is already

purchased and/or protected in respect of the implementation of the failed Supertram

scheme, rather than because of a reassessment of the benefits of the particular corridor.

Paragraphs 14.27-28 of the Promoters' Statement of Case confirm this.

2.2 Under the section headed ‘Section 239 resolution’, paragraph 3.7 et seq sets out the legal

process of NGT, without consideration as to whether NGT is the right way forward, or

whether the corridors chosen for NGT represent the best choice of all possible options.
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2.3 Paragraph 3.15 states that “the purpose of the LCR [Leeds City Region] is to foster

economic prosperity”, before stating at point d) that an element the LCR focusses on is

transport. No consideration is given as to how NGT ‘fits’ this focus or the Transport Levy,

and whether strategically and economically, NGT on the A660/A61 corridors is the right

option to make a priority, or whether it represents Value for Money.

2.4 At paragraph 3.23 of Mr Farrington’s Proof, when detailing the Strategic Economic Plan

(SEP), it is stated that the SEP is a multi-year plan, setting out economic ambitions and

“how we will work with our partners to achieve them". However, First West Yorkshire

(FWY) was not consulted on the SEP.

2.5 Paragraph 3.24 of Mr Farrington’s Proof, states “the SEP requests a commitment from

Central Government to fully devolve the ring-fenced NGT central government contribution

of £173.5m to provide the Promoters with sufficient flexibility around the annual

expenditure profile to enable the efficient delivery of the project”. The Promoters fail to

state why this is actually necessary, whether the contribution is ring fenced, or whether it

is subject to various conditions as set out in the award letter from the DfT. Furthermore,

no detail is given as to what specifically is likely to change in the submitted annual

expenditure profile and why this has caused this request. I pause to observe that these

omissions are striking.

2.6 Proposals for the West Yorkshire plus York Transport Fund (WYTF), which is a £1 billion

investment project to improve transport infrastructure in the region to 2025, as detailed in

paragraphs 3.29-3.31, support the SEP. I understand that the WYTF includes funding

allocated for bus network improvements: this will provide a much greater benefit to the

wider bus network and the economy of the city region than the claimed benefits of NGT.

At paragraph 3.31 of Mr Farrington’s Proof, it is stated that a potential scheme for WYTF

money is to expand the NGT network, including into the Aire Valley: “one of the potential

schemes identified for support from the Transport Fund is the extension of NGT in

Leeds”, but it not stated how the WYTF priorities will be agreed, or how any future

interventions will be valued or assessed. Again, I pause to observe that these omissions

are striking.

2.7 Paragraph 4.1 of Mr Farrington’s Proof sets out the ‘Vision for Leeds 2011-2030’ (as set

out in the Promoters’ Core Document Reference D-6-9) with paragraph 4.2 going on to

state “in developing the Vision, people who live and work in Leeds were asked what they

wanted Leeds to be like in 2030 and their ideas for how to make it happen. One of the top

priorities to emerge was good quality, reliable public transport”. On reviewing D-6-9

however, there is no objective evidence of the process by which the top priority to emerge

was reached. Page 5 of D-6-9 states “Between September and December 2010, we

asked the people who live and work in Leeds to tell us what they wanted Leeds to be like
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in 2030 and their ideas for how to make it happen”. However, it gives no detail on who

was asked, including in terms of demographics, nor what the sample size was. It goes on

to state “the responses we received during the consultation were analysed by an

independent organisation”, without detailing who this organisation was, or their

qualifications to do such analysis. Furthermore, the ‘top priorities to emerge’ point only

states “good quality, reliable public transport”. There is no detail of what this actually

means, and crucially, no information as to how many respondents gave this answer, nor

what percentage this was of answers given. Combined with the lack of detail about the

consultation as stated above, the Promoters have failed to evidence the statement in

paragraph 4.2.

2.8 In the second paragraph 5.1, directly below paragraph 5.23 (where the numbering has

gone awry) it is stated that “the most deprived areas of the city along the route are found

in the south”. The majority of the planned NGT route however is in the least deprived area

of Leeds (as detailed in the Proof of Evidence of Paul Turner at paragraph 5.1), throwing

further doubt onto the NGT Business Case and the ability of the scheme to provide the

regeneration and employment benefits claimed by the Promoters. The Promoters claim

the economic benefits from NGT stem from linking the deprived southern areas to the city

centre, however, the NGT route was not originally planned to serve Belle Isle: this was

only added to the Business Case in July 2013. This is inconsistent with the suggestion

the initial intention for the (original) route was to link the most deprived areas to the centre

of the City. Furthermore, the Promoters again fail to address the consequences of the fact

that the link between Beeston (a deprived area) and the city centre and University on

FWY service 1 will be damaged by NGT, as per their own assumptions of bus network

rationalisation.

2.9 In the second paragraph 5.3, which also follows paragraph 5.23, Mr Farrington re-states

that that the “NGT route will link some of the most deprived areas of south Leeds, which

are less than a mile and a half to the city centre”. The affordability to the customer from

these areas is likely to be poor, given that – as stated in the NGT Business Case (Core

Document Reference C-1) at 15.136 – the Promoters do not plan to replicate the shortest

fare stages of the current FWY bus service fare scales. These areas, under the distance

stated by the Promoters, are currently within the lowest FWY fare stage.

2.10 Section 6 sets out why Leeds and the City Region needs rapid transport, yet fails to

discuss the importance of the current bus network and the benefits it currently provides:

for example, 80% of public transport trips in the area are made by bus.

2.11 Paragraph 6.2 of Mr Farrington’s Proof, states that “successful cities have good transport

connectivity within their own city region, with neighbouring city regions and

internationally”, yet – as stated earlier in Mr Farrington’s Proof at paragraph 3.4 – “the
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NGT scheme is wholly within the City”. With the planned NGT scheme being entirely

within the Leeds City Council boundary, no evidence is given as to how the scheme

would improve transport connectivity within the wider city region or beyond, and therefore

how NGT will improve the success of Leeds as a city. Indeed it is apparent that the

contrary is likely to be the case.

2.12 In paragraph 6.3, point six, whilst discussing foundations to growth in Leeds, Mr

Farrington mentions that the “Grand Départ” of the Tour de France will start in Leeds and

Yorkshire in July 2014. This, if anything, is a point against the NGT scheme. It is an event

being held in the area some six years before the NGT scheme, if approved, would be

running, and even before the Secretary of State has decided to approve it. Two points

follow: firstly, Leeds is already successfully hosting major events such as this, therefore

NGT is not necessary to allow them to happen. Secondly, such an event is entirely

incompatible with NGT in that, as an example, should the same Tour de France event

occur when NGT is running, it would block its city centre alignment, and the inflexibility of

the scheme would mean the service would be unable to reach the city centre (instead

having to turn short at the planned turning facilities at the University and south of New

Dock, a considerable distance away).

2.13 Point 2 of paragraph 6.5 states that “the priorities for long term transport policy should

therefore be routes which are showing increasing signs of congestion and unreliability,

focussed around growing and congested urban areas and their catchments; key inter-

urban corridors and key international gateways”. However, the Promoters have failed to

demonstrate how they would assess the adverse impacts of NGT, for example on

indirectly related parts of the network, while furthermore, as stated by the Promoters in

the Business Case at paragraphs 3.62 and 3.64, there has been a decline in inbound AM

and outbound PM peak hour traffic between 2006 and 2011 on the A660 corridor. This

does not show "increasing signs of congestion".

2.14 Paragraph 6.22 is the only mention of the bus mode in the Proof. I agree with the

example given of the A65 Kirkstall Road bus lane infrastructure improvements made by

the Promoters, and add that FWY invested £3.5m in new buses for the corridor, as stated

in my Proof at paragraph 3.3. However, Mr Farrington goes on to state that “opportunities

for bus priority are limited and measures which deliver a tangible journey time and

punctuality benefit could only be introduced on all corridors with either substantial

property take or a detrimental effect on road traffic”. This is untrue, and furthermore, if it

was the case, then the West Yorkshire plus York Transport Fund plans – as proposed –

would not be able to provide the improvements planned to the wider bus network. Mr

Farrington’s assertion that opportunity for bus priority is limited does not fit with the WYTF

plans, particularly given the money that has been allocated to bus improvements. In
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addition, it is noted that NGT itself does involve substantial property take and a

detrimental effect on road traffic.

2.15 It is stated in paragraph 6.29 of Mr Farrington’s Proof that what is required to improve

transport in Leeds, through public transport, is (see italics below with my comments

following):

a) “Greater Capacity public transport, which can accommodate a growth in demand”.

The planned NGT service level involves providing a less frequent service than the

current FWY bus provision, with a reduction in capacity (as stated in section 2 of the

Proof of Evidence of Paul Turner), while the constraint of the electric power supply

means of a maximum service level of 15 buses per hour (still less frequent than

FWY’s current bus service) can be operated: this would not accommodate a growth

in public transport demand.

b) “Reduce public transport journey times”. On the contrary, it is clear NGT would

increase the Generalised Journey Time of public transport users, as for example

stated in the Proof of Evidence of Chris Cheek at paragraph 9.8 et seq.

c) “Improved public transport punctuality”. It is unlikely that NGT would achieve the

claimed punctuality benefits, as detailed further in section 2 of the Proof of Paul

Turner.

d) “Improved quality of public transport on vehicles at stops and stations”. This is not

trolleybus specific and could be provided on a wider scale with a bus-based

alternative.

2.16 All of the above 'requirements to improve transport' are already features of the West

Yorkshire Bus Partnership, and can be implemented without trolleybuses. In addition, the

Promoters have failed to consider, still less assess, the impact of NGT on transport and in

particular public transport, during its construction and operation, and how transport will be

then improved to meet the above requirements, or rather, in reality, how it will be

damaged by NGT and to what extent the requirements will be missed.

2.17 Section 7 claims that NGT aligns with the various necessary policies, yet full evaluation

has not been completed: it is impossible to do so without evaluating the effects on the

wider bus network.

2.18 In paragraph 9.4, Mr Farrington states “The Promoters must continue to work with

affected organisations throughout the TWA process, through the construction phase and

continue this consultation through the operational phase and I will ensure that this

happens”. However, as explained in section 3.8 of my Proof, there has been no

meaningful consultation between the Promoters and FWY as to evaluation of adverse
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impacts on bus services in the wider Leeds context from the operation of NGT, and the

Promoters have failed to consider or assess the impacts on bus services through the

construction phase.

2.19 The Promoters attempt to show support from “major business” in paragraph 9.5, yet no

explanation as to the definition of a “major business” is given. FWY employs in excess of

1,000 people in Leeds alone, and some 2,500 in West Yorkshire, so would consider itself

to be an important business in the area, and therefore the lack of consultation is a further

concern, especially given FWY’s important role in the delivery of public transport.

3 Proof 2: David Haskins – NGT and Overall Transport Strategy – APP-2-2

3.1 Paragraph 3.12 of the Proof of Evidence of Mr Haskins comes under the heading of “The

Need for a Rapid Transit scheme on the A660 Otley Road and A61/M621 corridors”, and

details the Promoters’ reasoning behind the two corridors chosen, yet there is no

evidence provided to compare the merits of NGT on its proposed corridors against a

proposal on any other corridor in West Yorkshire, and specifically no evaluation of the

regeneration, environmental or economic benefits which a scheme could deliver on any of

the other strategically important corridors. No evaluation specifically is provided, including

the Leeds to Bradford corridor which connects two of the largest economies outside

London (as detailed in paragraph 3.4 of my Proof).

3.2 Paragraph 3.22 of the Proof states the capacity of the NGT trolleybuses will be "up to

160". No detail as to the type or model of trolleybus to be used is given by the Promoters,

and as no point thus far have the Promoters given an estimation of the seating capacity of

the planned NGT vehicles in any of their documentation – this is relevant because the

seating capacity of the vehicles will be low. At this late stage, the lack of detail is a

concern, and without this information about capacity, the Business Case can at best only

be an estimation. In addition, throughout their plans, the Promoters fail to consider how

many passengers have a desire to stand. The need to stand does not attract passengers

to use the bus or indeed, any form of public transport.

3.3 I note that nowhere in Section 3, when discussing alternative solutions, does Mr Haskins

reference the guided busways in West Yorkshire. These are the most significant bus

infrastructure that West Yorkshire has and have been delivered in partnership with private

sector bus operators including FWY: FWY paid a contribution of £3.5m towards the cost

of the infrastructure, as is outlined in my Proof at paragraph 3.2.

3.4 In paragraphs 5.8 and 5.9, Mr Haskins does not refer to the fact that FWY, as operators

of bus services in the city generally, and specifically as bus operators of services using

the West Yorkshire guided busways, were not consulted, and any understanding of the
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passenger journey growth potential from enhancing or replicating the existing schemes

has not been evaluated.

3.5 At 5.26, Mr Haskins notes a number of “key changes” made to the scheme, “the most

significant of which was the alteration to the alignment in South Leeds”. This is another

example of there being no engagement with bus operators, including FWY as the provider

of bus services to Belle Isle. No account of the impact of the change to the NGT routeing

at Belle Isle has been made in respect of the journeys made by existing bus customers,

whose service will be replaced by NGT (which Mr Henkel states in his evidence will not

be attractive to customers in such communities). From the evidence provided by the

Promoters, no account has been taken of the fact that there will also not be a short

hop/local value for money fare available for these customers on NGT, as stated in 15.136

of the Business Case, and no assessment has been made.

3.6 Paragraph 6.22 states that a significant amount of consultation and engagement has

taken place throughout the development of the NGT project”, while 6.23 mentions that Mr

Haskins’ “team has complied with their responsibility to engage with statutory consultees

and a wide range of individuals and organisations throughout all stages of the TWAO

process”. Although the largest of West Yorkshire’s bus operators, and also a member of

the Association of Bus Operators in West Yorkshire (ABOWY), FWY has not been

consulted with regard to identifying the need for NGT, or the more detailed development

of the scheme, as demonstrated in my Proof.

3.7 In paragraph 7.10, Mr Haskins states that NGT will make use of smartcard technology –

smartcards, through Metro’s M-Card, are currently being deployed for use throughout

West Yorkshire on buses and trains by the operators who own the M-Card company and

product range. This means that the same technology and advantages for the customer,

and means of reducing dwell times at bus stops and therefore reducing journey times

overall, has not been taken into account in the bus-based alternative schemes. As stated

in my evidence, FWY along with other bus operators, developed the smartcard strategy

for West Yorkshire and successfully bid in partnership with other operators and Metro to

the DfT for contributory funding to accelerate the development of the smartcard

application which the Promoters refer to.

3.8 The specification of high quality stops for NGT, in separate locations to bus stops (and

with no specific improvements to bus stops planned), as detailed in paragraph 7.14,

demonstrates that a two-tier public transport system would be created in Leeds as a

result of the scheme, leading to a devaluing of the current bus services and networks in

the minds of current and potential users.
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3.9 In paragraph 9.15, Mr Haskins mentions his team’s experience in delivering two

successful bus-based rapid transit schemes (namely the Cambridgeshire and Luton

guided busways), but fails to make reference to Metro’s own successful experience of

delivering, in partnership, the guided busways in West Yorkshire – presumably ignored

intentionally for the benefit of the Promoters' case.

3.10 At paragraph 11.8, point 4, when Mr Haskins is attempting to demonstrate that NGT does

meet LTP objectives, he states that NGT is “a new approach to buses”. Having failed to

consider NGT’s adverse impact on the wider West Yorkshire bus network, this "new

approach" evidently has not been properly evaluated. Actually, the 'new approach' to

buses to follow is the implementation of the proposed West Yorkshire Bus Partnership

Agreement, which has been developed in conjunction with bus operators, West Yorkshire

District Councils and Metro, and is designed to align with the West Yorkshire plus York

Transport Fund, to enhance the deliverability of its primary objectives – as set out in my

Proof.

3.11 Paragraph 11.9, point 1, mentions the planned provision of Real Time Information

displays installed along the NGT route. This is another piece of evidence to demonstrate

that NGT will create a two-tier public transport system that will not be attractive to the

wider transport user picture, including the more deprived in society, as there is no

evidence to show that buses will receive improved information as well as NGT.

3.12 It is acknowledged in paragraph 11.18 of Mr Haskins’ Proof that some cities are choosing

to remove their trolleybus networks, but Mr Haskins blames the failure of trolleybus

systems on lack of regular maintenance, and the inability of parties to afford the capital

cost of replacing “all the equipment”. This goes hand-in-hand in demonstrating the

significant on-going costs in the maintenance of the trolleybus infrastructure, which do not

exist with buses. As an example, an April 2014 report by the Greater Wellington Regional

Council states “The trolley bus overhead network is nearing the end of its life. Substantial

reinvestment in the power supply infrastructure will be required if trolleys are to be

retained in Wellington’s bus fleet”, before detailing that a ‘Do-Minimum’ option to keep the

trolleybuses and doing the minimum of maintenance would be more expensive than

removing the trolleybuses.

3.13 Furthermore, Mr Haskins and the Promoters fail to discuss the many other reasons other

cities have chosen to close their trolleybus systems, including the flexibility of buses, and

improvements in bus technology, as quoted by Tallinn in their recent decision to stop

operating trolleybuses.

3.14 In paragraph 11.19 of the Proof of David Haskins, he states “all forms of transport have

developed over the decades, including trams, trains, cars, motorbikes, boats and aircraft.
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Trolleybus is no exception.” However, no detail is given by the Promoters as to what

‘developments’ have been made in trolleybus technology, or how significant these have

been. In addition, buses have not been mentioned in the list, despite the significant

advances made in bus development, including the move to more efficient and greener

propulsion methods, certainly to a much greater extent than development in trolleybuses.

3.15 When attempting to contest the risk of having to run a specialist fleet of trolleybus

vehicles, paragraph 11.20 of the Proof states that “the Promoters would like to think that

the successful delivery of NGT will lead to more cities considering trolleybus systems and

the trolleybus maintenance skills market developing [so therefore the risk is reduced]”.

The Promoters’ speculative hope that their scheme will encourage other areas to follow

suit, thus reducing the risk to themselves, ignores the major flaw that there is no

guarantee that other towns and cities will actually follow suit (particularly given the major

issues which will result in Leeds if NGT goes ahead). Furthermore, other cities have had

a long time now to consider and develop schemes to follow in Leeds’ footsteps, yet none

have shown any sign of doing so. In addition, should any other cities actually chose to

implement a trolleybus system, they would have the opportunity to improve on the

mistakes the Leeds scheme makes (as is the case in any implementation of transport

systems), likely leaving the NGT scheme with inherent issues which others would not

then face. Therefore, the Promoters fail to defend themselves on this point of major risk.

4 Proof 4: John Henkel – NGT and Bus Operations – APP-4-2

4.1 At Paragraph 2.8, Mr Henkel claims that Bus Operators Service Grant (BSOG) is a

“mileage based payment”. BSOG is actually a payment based on fuel used in the

operation of commercial and tendered services and therefore, as more efficient diesel

technologies are introduced, the payments of BSOG reduce, regardless of the mileage

operated.

Competition Issues:

4.2 A number of sections of Mr Henkel’s Proof discuss competition. Paragraph 2.14 states

that the “Competition Commission investigation of the English bus industry identified that

the West Yorkshire bus market was highly concentrated, with little on-street competition”,

while paragraph 2.15 states that the “Competition Commission (CC) route analysis report

concluded that over 50% of routes in Leeds were likely to experience the ‘adverse effect

of competition’”.

4.3 The annex to the CC’s Final Report cited by Mr Henkel in paragraph 2.15 however does

not actually contain any statement on the proportion of routes likely to experience an

‘adverse effect on competition’. Instead, Appendix 4-3-2 contains only estimates of the
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share of supply for the largest three operators, across a number of different urban areas.

These estimates are based on data from October 2009.

4.4 The evidence from the CC’s Market Investigation cited by Mr Henkel is therefore based

on market conditions prevailing over four and half years ago. Such out of date information

does not provide reliable indication of the current state of competition in Leeds. For

example, pre-2010 internal papers submitted to the CC by FWY show that between

October 2009 and October 2010, FWY’s share of supply in Leeds declined by 9.6%. This

factor (along with any other change since October 2009) has not been taken into account

within the evidence from the CC’s Market Investigation cited by Mr Henkel, therefore

invalidating the assertion in his Proof.

4.5 Mr Henkel continues to discuss at length, from paragraphs 2.14 through to 2.21, alleged

problems stemming from lack of competition in Leeds bus market. However, section 6

then goes on to detail that when NGT is introduced, bus operators will be unable to

compete with NGT (as to do so would “lead them to incur sustained and irrecoverable

revenue losses” through the “very significant investment” made in NGT), therefore

creating exactly the same ‘lack of competition’ Mr Henkel details as being a bad thing

throughout section 2. To argue both ways on this point is illogical, and in attempting to do

so Mr Henkel has resulted in a direct contradiction of two main segments of his Proof of

Evidence.

4.6 Following on from Mr Henkel’s claims in section 6 that bus operators will be unable to

compete with NGT, a number of issues surrounding the procurement and operation of

NGT arise, which raise significant concerns under the Competition Act. To operate the

scheme, the Promoters will very likely become an Undertaking, as is stated in Appendix 1

of Mr Henkel’s Proof [APP-4-3-1], at paragraph 11, “in the case of NGT, it is also possible

that the making of the TWA Order could be viewed as turning the Promoters into a

transport undertaking, so making what might otherwise be viewed as a bilateral VPA in to

a multilateral one and subject as such to the competition test”.

4.7 As an Undertaking, the Promoters face a number of issues in complying with UK

competition law. The matters surrounding competition elements of the NGT scheme, are

discussed further in the appendix attached to this rebuttal (page 28). The major factors

are summarised below.

4.8 Paragraph 6.7 sets out that the Promoters plan to become the dominant transport

operator on the corridors NGT will operate along: “It is assumed that operators would

believe that, in view of the very significant investment, NGT services would not be

withdrawn and that therefore operators would not respond in a manner that would lead

them to incur sustained and irrecoverable revenue losses”. Furthermore, as the dominant
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operator, NGT plans to stifle competition, with bus operators unable to compete, as per

paragraph 6.8: “It is therefore assumed that, irrespective of the outcome of the NGT

contract award, existing operators would not respond with sustained competition with

NGT but would, over time, adjust frequencies to reflect residual demand for conventional

bus services”.

4.9 In addition, the Promoters would control access to the signal and physical priority

infrastructure available to NGT but not to parallel bus services. As an Undertaking, this

creates a significant conflict of interest: the Promoters would have clear commercial

incentives to favour NGT in respect of any exercise of its powers, irrespective of whether

this is in the best interests of passengers.

4.10 The Competition Test relating to the scheme must be able to be passed by demonstrating

that the public benefit from NGT outweighs the reduction in competition in the market.

Again, FWY’s legal submissions in respect of Competition Law are set out in the appendix

attached to this rebuttal.

4.11 In the case of NGT, there would clearly be reduced competition in the market, both on the

directly affected services (as stated by the Promoters in paragraphs 6.7-6.8), by stifling

the willingness of operators to compete with NGT, and services away from NGT

(paragraph 6.13: “It is therefore at least theoretically possible that one or more bus

operators may withdraw or reduce the number of their bus services elsewhere in West

Yorkshire (or further afield) in response to the provision of NGT”.), This, simultaneously

combined with a lack of public benefit across the wider area resulting from the scheme

(with the potential of increased council tax/business rates, reduced bus services both on

parallel routes and areas unserved by NGT) clearly demonstrates an issue under the

above act: competition is reduced while wider benefits are also reduced.

4.12 Furthermore, paragraph 6.14 mentions “wider ramifications” of bus operators ‘giving

notice’ on services operated under contract to Metro (as a result of NGT). This indicates

strongly that Metro would consider taking as yet unspecified action either directly against

an operator, or operators more generally, and this would include during periods when it

itself is operating as an Undertaking. Assuming this is the case, it casts doubt as to the

robustness of the tender bidding and evaluation process which Metro uses, and if so,

whether it can be assumed that any tender bidding and evaluation process for the letting

of the NGT operational contract would be subject to an evaluation process open to

challenge by potential bidders once any procurement process was concluded.

4.13 Paragraph 2.18 quotes First UK Bus Director Giles Fearnley: “‘A toxic combination’” of

reduced mileage and regular above inflation fare increases made First’s bus network

progressively less attractive to existing and potential users, locking them into a vicious
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downward spiral”. The relevant point here however is that FWY has changed from that

position already, and this is a historic reference made by Mr Henkel of no relevance to the

current market. As detailed in my Proof, FWY and First generally has made great

advancement, including involvement in a number of bus-based rapid transport schemes.

4.14 Mr Henkel goes on to criticise First and makes reference to “above inflation fare

increases” in paragraph 2.18 (and a further reference to dissatisfaction with fares in

paragraph 2.24), yet in paragraph 4.16, it is clearly stated that NGT will have fares

“broadly equivalent” to current bus fares. This statement also avoids mention of the fact

NGT will not offer short distance fares (so “broadly equivalent” equates to ‘more

expensive’), and reiterates what is stated in the Business Case (Document Reference C-

1), for example in paragraph 12.8, and also 13.20: “This shows that public transport users

receive a disbenefit from higher user charges with the Preferred Option [the proposed

NGT system]. This is expected to be caused by users switching from existing bus

services to NGT and paying a higher fare either because they are travelling a short

distance (NGT has been modelled as having higher fares for short-hop trips) or because

they interchange onto an NGT service incurring a second fare”. If the Promoters

genuinely believe FWY’s past fare increases are so unacceptable and not value for

money, and that competition has failed the market, logically, they should not be planning

to make NGT more expensive than the current FWY bus services (which have benefited

from significant reductions in fares and increased value for money for the customer during

the last two years). Furthermore, in his evidence, Mr Henkel makes no reference to the

fact that M-Card, the multi-operator ticketing company, have agreed new ticketing

products at reduced fares which would be introduced as part of the proposed West

Yorkshire Bus Partnership Agreement.

Other issues:

4.15 Mr Henkel purports to highlight past FWY performance in a more negative nature, even

when the issues have been rectified or are in the process of being addressed, but he fails

to set these matters in their fair or historical context and in particular, by reference to

significant decisions made by the Promoters and their past incarnations. For example, in

the early 1980s, when buses were last in public control, the Transport Executive

increased bus fares by c.20%. As is stated in one of their reports: “Overall the total

number of journeys made on buses directly operated by the Executive fell in 1981/82 by

an estimated 8.4% to 182.7m. Passenger miles travelled also fell but by only 5.5% (from

449.7m to 424.1m). The main reasons for this decline were the continuing national

economic recession which resulted in a further fall in employment levels within the

County; and the full year effects of the 19.6% fares increase introduced on 2 November

1980 together with reductions in services required to contain operating costs”. Bus



-14-

mileage operated reduced by 6.2%, and the executive made a surplus for the year of

15.8%. This demonstrates that when Local Authorities were last in a position to increase

fares, that they intervened and did so to a far greater extent than FWY is being criticised

for. It is clear that in difficult circumstances, such as times of economic hardship, difficult

decisions need to be made. The Promoters’ criticism of FWY’s for past fare increases

must therefore be seen in the context of their own past fare increases well above inflation

– by 19.6%.

4.16 Paragraph 2.19 mentions supposed views of First managers in the past: this is mere

hearsay. If the statement is subsequently supported by evidence, FWY reserves the right

to respond.

4.17 In paragraph 2.20, Mr Henkel states that he believes the under-performance on the

planned NGT corridors is as a result of the “adverse effects of competition”. This is not

the case, it is problems with traffic congestion and other transport policies, the control of

which is the jurisdiction of the Promoters, which causes problems with bus services – this

would affect any operator.

4.18 Various generalised statements are made in paragraph 2.25 regarding bus users, and

their characteristics: “In general bus users are under 25 or over 60, less affluent and more

likely to be female than the population in general”. This statement is without justification or

proof, and cannot be considered to be ‘evidence’, it simply suggests a different type of

demand – it is an unsound observation in an area where 80% of public transport journeys

are made by bus.

4.19 Paragraph 2.27 does not follow from 2.26 when Mr Henkel states he “believes that

without other transformational elements, a conventional or diesel/battery hybrid bus will

not address in full some of the current factors inhibiting bus usage”. Contrary to Mr

Henkel’s “belief”, the power source is not the issue. The Eclipse scheme in south

Hampshire operated by FWY’s sister company and opened in 2012 has achieved 17%

growth in year 1 because services were taken out of congestion and high quality vehicles

were deployed – these were diesel buses.

4.20 At paragraph 2.28, Mr Henkel states that he believes “that a modern trolleybus system,

with the environmental benefits of zero emissions (at the point of use), torque

characteristics of electric motor propulsion and high levels of segregation will achieve far

more in addressing the image problem of the bus than a more conventional vehicle with

the legacy of an ‘image’ problem”. I support the principle of bus services being removed

from traffic congestion, but I point out that a diesel electric hybrid or battery bus with

similar infrastructure would deliver these other characteristics without the additional costs

of inflexibility and operation of trolleybuses. A trolleybus is a bus. At no point do the
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Promoters demonstrate or prove how the addition of wires will somehow avoid the “legacy

of an ‘image’ problem” they assert the bus mode is tarnished with. A report from the

Greater Wellington Regional Council details some of the issues faced with actual

trolleybus operation, in terms of inflexibility: “Running trolley bus services results in time

delays for bus users. Delays result from trolleys depoling from the overhead wiring,

network overloads, and from trolleys being unable to pass other trolleys due to wiring

inflexibility. Replacing trolleys with different technologies is likely to result in time savings”.

In addition, it is stated that “The inflexibility of the overhead network means that

disruptions to trolley services are common when roading [roadworks] and infrastructure

work is being undertaken or when other events occur that limit the passage of trolleys. In

the 20 months to July 2013, diesel buses were required to replace trolleys for a quarter of

all weekday services”.

4.21 Mr Henkel claims at paragraph 3.2 that “the Promoters have concluded that there are

legal and logistical difficulties which make proceeding by way of a VPA, QPS or OCS

problematic and that the public procurement regime is the appropriate way forward”. This

is not the case – as detailed in my Proof, existing VPAs such as the one on Sheffield are

providing benefits, and it is clear a similar approach would work in the procurement of

NGT services.

4.22 Paragraph 3.3 of Mr Henkel’s Proof states that the “provision of trolley vehicle

infrastructure will either constitute impermissible state aid or otherwise be unlawful by

virtue of it materially distorting competition in the Leeds bus market if made available to

one or more operators other than by way of competitive public procurement”. It would not

be state aid if infrastructure was available for any operator to use. More to the point, if

only the priority infrastructure was delivered (and the inflexible overhead line equipment

and electrical power supply system was not) the arguments disappear, for example, on

the York Road guided busway corridor in Leeds where FWY and Arriva compete.

Furthermore, the trolleybus scheme is a ‘fait accompli’ (i.e. it is about how to deliver a

trolleybus scheme to use the DfT funding, rather than whether one is or appropriate or will

achieve its claimed benefits).

4.23 In paragraph 4.1, point 4 describes NGT as “a scheme that is consistent with the wider

transport policy environment and manages the preservation of the flexibility needed for

future changes to and/or enhancements of the NGT scheme”. A scheme on two corridors

is not consistent with the wider transport policy environment, while the preservation of the

flexibility is dependent on the scheme making a surplus. Furthermore, flexibility would be

far greater with a priority infrastructure-only project and open access for all bus operators,

which would ensure that additional private sector investment and re-investment is

leveraged.
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4.24 A ‘delivery vehicle’ approach is set out in paragraph 4.2, whereby responsibility for the

design, build operation and maintenance of NGT is procured through one contract. Mr

Henkel states that the DfT have supported this approach in principle. However I am not

aware that DfT would rule out a "partnership" for delivery of the scheme which could

encompass open access; to do so would go against the DfT’s current policy objectives,

especially if it saved cost whilst delivering the expected benefits.

4.25 Paragraph 4.12 of the Proof highlights the Promoters’ desire to take the revenue risk for

the scheme. This is the only way, other than by Quality Contract Scheme (QCS), that the

Promoters can set the fares for customers. If the fares are too low and/or demand

forecasts are not as stated (and the demand and revenue are instead as stated in the

Proof of Evidence of Chris Cheek), and the costs cannot be covered, then:

a) the local council tax payers and business rate payers are having a charge

imposed on them, without proper democratic process giving them the choice;

b) since Metro will be an Undertaking for the purposes of Competition Act 1998, this

could be deemed to be predatory competition against bus operators under the

Chapter 2 prohibition, as stated above at paragraph 4.6; and

c) since Metro will be an Undertaking, I understand that for the purposes of the

Competition Act 1998, it would fail the competition test, as stated above at

paragraph 4.6.

4.26 Paragraph 4.14 Mr Henkel’s Proof states that the NGT operator will be required to

participate in the West Yorkshire Ticketing Company and accept the company’s multi-

operator bus ticketing products. This is contrary to paragraph 4.12 as Metro cannot set

the price of these tickets – the prices are determined by the participating operators (which

would include Metro as a de facto operator, but that gives them just one of many votes).

Even if Metro made a statutory ticketing scheme under Transport Act 2000, their power to

set the price would be no greater.

4.27 Paragraph 6.1 of Mr Henkel’s Proof states “the Promoters have sought to consult and

engage with bus operators in developing their proposals for NGT” and “this engagement

must be consistent with the conclusion on procurement options”. As detailed in my Proof

of Evidence, the Promoters have not consulted with FWY, particularly in respect of the

lack of consideration to the effect of NGT on existing bus services (especially those other

than identified in Mr Henkel’s list in Tables 1 and 2 after paragraph 2.13).

4.28 In response to paragraph 6.2 of the Proof, stating that the Promoters believe it necessary

for competitive procurement of NGT, as above, the procurement approach does not

preclude the QPA/QPS approach, and thus the Promoters have made the same false

assumption here.
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4.29 Paragraph 6.11 mentions the process used in the recent review of non-commercial bus

services (tendered by Metro) across West Yorkshire, as a result of a need to make

savings. This is a strategy which has been pursued by Metro during the last two years

and one in which FWY has worked in partnership with Metro to undertake comprehensive

bus network reviews. The result of this was that Metro’s tendered services costs have

reduced by £4 million per annum. Mr Henkel goes on to state “Metro intends to implement

a similar approach with NGT to engage with local communities, and their elected

representatives, in re-designing bus networks [to cope with the effects of NGT]”. This

should have been done some time ago, in conjunction with FWY, as NGT plans were

developed – and that only to do so now is a major failure in the necessary consultation

process. I refer to my Proof of Evidence the lack of communication from the Promoter to

FWY in regards to impacts on the bus network.

4.30 As mentioned above, paragraph 6.13 Mr Henkel’s Proof states that it is “theoretically

possible that one or more bus operators may withdraw or reduce the number of their bus

services elsewhere in West Yorkshire (or further afield) in response to the provision of

NGT, in order to protect profit margins”. Where the profitable services allow for

amortisation of depot overheads, then their deterioration could lead directly to service

withdrawal on routes forced into marginality, or, in extremis, could even lead to depot

closure. These impacts have not been evaluated or reflected in the NGT Business Case.

4.31 Mr Henkel assumes in paragraph 6.15 that commercial services which are not subsidised

are run at a profit. He is wrong to do this, as commercial services are not necessarily

profitable in themselves, but may be making a contribution to costs and overheads to the

network as a whole – this is why the ‘wider ramifications’ on the network stated above are

an issue. Furthermore, he goes onto assert if “any existing services cannot be run on a

commercial basis, then it remains open to Metro to procure their continuance or

replacement as subsidised services”, without then going on to consider what the impacts

of this (in terms of costs to the taxpayer and potential service reductions) may be. Mr

Henkel fails to consider the challenges faced by local authorities in reducing expenditure

on tendered bus services – as stated above in paragraph 4.29, the Promoters have

already had need to save £4m per annum on tendered bus services in the last two years,

yet Mr Henkel suggests here that the Promoters having to additionally subsidise further

services is not an issue.

4.32 There is no sound evidential basis given for the statement at paragraph 6.17 that a

competing bus operator would suffer revenue loss. If you start a new service, you attract

revenue, so it is revenue gain. Perhaps Mr Henkel is referring to financial loss (as

opposed to profit), however I cannot be certain. Either way, FWY seeks to maximise the

travel opportunities offered by its networks, encouraging people to use its services by
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providing frequencies and journey opportunities that enable the bus to deliver its potential

in reducing congestion and contributing to the economic and social agendas in the

communities it serves – right across the city. If the NGT scheme proceeds, at the point its

service commences, FWY will therefore re-design its commercial network in order that

these objectives can be best fulfilled. The Operating Cost Report (C-1-10) identifies the

expected reduction in revenues that FWY will experience as a result of NGT. It is not

clear how these are somehow different from claimed ‘revenue losses’ that might be

sustained as a result of competitive endeavour.

4.33 Section 8 considers specifically the objection of FWY. FWY's objection centres on the fact

the NGT Business Case is gravely flawed, the scheme will not work, and that NGT will not

achieve the benefits the Promoters claim of it, while actually having detrimental impacts

upon the wider public transport network and such matters as townscapes and heritage

assets. At paragraphs 8.4 and 8.5, Mr Henkel tries to tie FWY’s alternative – the New Bus

for Leeds (NBfL) scheme – to FWY’s objection, before seeking to discredit the alternative

(and thus FWY’s objection). To reiterate: FWY’s objection to the NGT scheme centres on

the issues stated above, and the NBfL proposal has been outlined, over and above

FWY’s core objection, to highlight the type of bus-based alternative solution which could

be implemented on the corridor, and what FWY would be prepared to commit to in order

to deliver a step change in the quality and effectiveness of the Leeds and West Yorkshire

bus network, bringing broader benefits in a shorter timescale across the wider area,

without damaging the rest of the bus network. This is because the Promoters have failed

to conduct a meaningful assessment of alternatives, as stated in section 4 of the Proof of

Paul Turner. There is no basis for the assertion that the NBfL idea has been presented for

commercial reasons in order to protect FWY’s market position, as Mr Henkel states at

paragraph 8.5 of his Proof. FWY’s alternative would align with the objectives of the West

Yorkshire plus York Transport Fund, which itself has been developed by the Promoters in

association with other West Yorkshire and North Yorkshire councils, to reduce

congestion, improve journey speeds and deliver significant economic, environmental and

social benefits. This is an example of how private and public funded interventions, with

certainty provided by the application of the proposed West Yorkshire Bus Partnership

Agreement, will deliver significant benefits for Leeds.

4.34 In paragraph 8.14, Mr Henkel claims that the NBfL proposal has not featured in any of the

limited discussions the Promoters have had with FWY, until 2014. This is false: FWY has

been objecting to the NGT proposals and submitting alternative commercial and

investment strategies since January 2010 as outlined in my Proof; all the while FWY’s

sister companies have been implementing BRT and corridor improvement schemes in

multiple locations across the UK. FWY also launched its Overground network, which is
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still in place today, focussing on improving the quality and longevity of the bus services

which together form the core bus network in Leeds and in other towns and cities

throughout the UK. Finer details of NBfL were given as soon as practically possible, and

in any case the Promoters have not evinced a desire to engage as far back as 2009/10 in

the development of the current NGT proposals.

4.35 At paragraph 8.16, Mr Henkel states the need for a ‘road map’ of NBfL development. This

is not necessary, FWY can (and is) delivering investment to the Leeds and West

Yorkshire bus network now, never mind six years away in 2020. Costs need to be

considered over the life of the vehicle, so the lower capital cost outweighs any alleged

increased operating cost (based on cost of electric power). There are also two conflated

issues with capacity Mr Henkel confuses: trolleybus versus hybrid bus, which is

immaterial, and double deck bus versus articulated bus, which is relevant. An articulated

bus typically has a capacity of 50-60 seated and over 100 standing, compared to a double

decker bus which, in the case of the NBfL vehicles in operation in London, seat 62 and

carry 20 standing (bear in mind the product for Leeds will not necessarily be identical to

the London specification), and as stated above in paragraph 3.2, the Promoters have

failed to state the planned seating and standing capacities (and the realistic capacity) of

NGT vehicles, so have failed to demonstrate that the experience of using NGT will be one

which continues to stimulate growth of demand, rather than one that supresses it.

4.36 Paragraph 8.17, point 1, states that the Promoters consider FWY to be “asking the

Promoters to forego £173.5 million Department for Transport funding which has been

earmarked for the NGT scheme”. This is an unsound justification for consenting an

infrastructure project. Taxpayer’s money should be spent on a credible scheme that offers

good value for money, not spent on a poor scheme purely because the money is there.

FWY do not agree with the decision to restrict funding to a flawed trolleybus scheme, and

would welcome the opportunity, alongside the Promoters, to engage with DfT to

determine how best value van be achieved from any investment of this magnitude.

4.37 Paragraph 8.17, point 3, criticises FWY for being “unclear about future technologies”.

FWY is very clear about future technologies – its NBfL alternative would utilise existing,

currently available hybrid technology, and as bus engine technology further evolves,

would utilise battery-electric buses, with no emissions at point of use. The move between

technologies could be made when the technology becomes available, not having to wait

every 12 years as part of planned trolleybus replacement in order to fit with arbitrary

funding plans, as the Promoters have set out in their proposals.

4.38 Mr Henkel goes on to suggest in paragraph 8.17, point 3 that electric bus technology has

not yet matured. First will put 12 battery electric buses into service in York this year,

starting in June, and are developing further ideas: indeed, the Promoters have recently
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requested FWY to trial one of the battery electric buses for York on the Leeds CityBus (a

service linking city centre destinations), which FWY has agreed to. This does not fit with

the Promoters’ claims that the battery electric bus technology is "undeliverable". The

technology will have matured by the planned opening of NGT in 2020. It is certain that, by

the end of the NGT appraisal scheme in 2060, alternative technologies will be available,

making trolleybus technology obsolete. The Greater Wellington Regional Council report,

as mentioned above, makes considerable reference to alternative options such as hybrid

and battery electric buses, comparing their up and coming availability and advantages

with the issues faced with the operation of trolleybuses.

4.39 Paragraph 8.17, point 4 mentions the use of ftr StreetCar buses on service 4 in Leeds,

which FWY have now re-deployed onto the key Leeds – Bradford service to support

economic growth, as detailed further in my Proof at paragraph 3.4. A Quality Partnership

Agreement could bind FWY to any commitment to keep vehicles on routes, which FWY

would be happy to comply with for the right scheme, and would point out that, if the

Promoters had been able to deliver better infrastructure on route 4, the ftr buses could

have remained on the service. FWY consider Metro never embraced the ftr vehicles being

introduced, because they saw it as a threat to the introduction of trams.

4.40 Paragraph 8.20 criticises FWY for not making commitments “beyond a minimum of Euro3

engine by 2017”. It is obvious that FWY cannot make long term commitments when there

are uncertainties like the NGT scheme threatening to affect the business, and in the

absence of certainty which would be provided by the signing of the West Yorkshire Bus

Partnership Agreement. FWY is more than prepared to set out its commitments in this

regard once the issues with NGT and the West Yorkshire Bus Partnership Agreement are

resolved, as it has stated previously.

4.41 At paragraph 8.22, Mr Henkel refutes that there needs to be a compelling case to operate

a public transport service at commercial risk of a public sector body, particularly where

this would damage a service provided by a private sector body. I refer to FWY’s

submissions in respect of the Transport Act 2000 Competition Test, set out in the

appendix to this Rebuttal, and furthermore, note that the Promoters offer nothing to show

the ‘compelling case’ to support NGT.

4.42 Paragraphs 8.37-8.40 claim that the Promoters have “sought to engage” with FWY, which

is not the case, certainly not in any meaningful way (as detailed in my Proof), and go on

to state that a partnership approach could not be followed. The reality is that open

access, based on partnership with any operator providing services, would not in any way

be in breach of competition law or EU state aid rules, and therefore would not be an issue

for the Promoters.
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4.43 Regarding paragraph 9.4, and the asserted ‘underperformance’ of the FWY network, this

is not the case. As stated above, it is problems outside bus operators' control (and for

which the Promoters have responsibility for), which cause issues, and improvements can

be made through bus-based schemes.

4.44 Mr Henkel repeats at 9.6 his arguments about the ‘adverse effects of competition’ in the

UK bus market, highlighted by the Competition Commission. As stated above, Mr Henkel

undermines his argument when he claims that competition has failed in the Leeds bus

market, but concedes that the Promoters plan for NGT to stifle competition.

4.45 Paragraph 9.7 references past FirstGroup business strategies from 2000-2011, which are

not relevant to the current market, and which FWY has addressed through its remedies

package.

4.46 Paragraph 9.8 states that “Metro did not believe that the Competition Commission

remedies would be effective in the West Yorkshire context and that further analysis

indicated only marginal changes in market concentration”. This ruling has not yet

implemented, and so this is a premature assumption made by the Promoters.

4.47 Paragraph 9.20 of Mr Henkel’s Proof presupposes unrealistically that a commercial

operator will accept the loss of revenue on bus services that NGT causes, and that it

would be accept local authority re-designing its network, then deploying its redundant

buses on such a network. This is not a realistic or confirmed arrangement.

5 Proof 7: Mr Neil Chadwick – Value for Money and Financial Case – APP-7-2

5.1 Paragraph 3.23 of Mr Chadwick’s Proof states that the consequence of the changes

between the October 2009 Major Scheme Business Case and subsequent schemes

mean that the Value for Money case in the March 2011 Best and Final Funding Bid

(BAFFB) and subsequent appraisals cannot and should not be directly compared with the

October 2009 MSBC. No explanation as to why the elements cannot be compared is

given. Furthermore, if the Promoters are arguing that the 2009 case cannot be compared

with subsequent revisions, then there are further doubts as to the Promoters’ justifications

for relying on the consultation results of the original 2009 scheme to continually quote

public support for the revised plans at the present time (for a different scheme). The same

is true of paragraph 3.24.

5.2 Paragraph 3.27 of the Proof states that to improve the NGT scheme, there have been a

number of design changes, however no assessment is given as to what any resulting

additional adverse impacts on the highways network – and therefore bus services – will

be. The Promoters are still continuing to alter the design at this late stage, before the

Inquiry, without providing any assessment of further adverse impacts.



-22-

5.3 It is stated in paragraph 3.29 that “DfT guidance is clear that Value for Money

considerations include but are not limited to considering the CBA”. It is not however made

clear whether there are disbenefits which are not taken into account in the Business

Case, and this has not been made clear by the Promoters

5.4 Paragraph 3.42, point 1, states – when referring to Mr Haskins’ Proof – “The team also

developed the assumption regarding rationalisation in bus services operating parallel to

NGT in the north corridor that has been applied in the demand modelling and appraisal”.

There is no detail of this development given in APP-7-2, and no reference to any process

as to how the assumption was developed, what alternative possibilities were considered,

what sensitivity testing has been carried out on the alternative possibilities considered or

whether the assumption of the rationalisation in bus services extended beyond the

parallel services.

5.5 Paragraph 3.47 of Mr Chadwick’s Proof makes further references to additional priority

over and above bus services. It illustrates again the creation of a two-tier public transport

system which has the potential to have a significant adverse impact on public transport

demand generally, no assessment is made as to how a two-tier system would change

customer preferences and behaviours.

5.6 In Core Document C-1-11 Table 3.1, the Forecast Annual Demand for NGT is stated as

2.5m who switched from bus and 5.9m who switched from other modes, and this is said

to be for the north line sections only. This is a split of mode shift of just less than 30%

from bus and therefore just more than 70% from other modes. In Appendix 2 of his Proof,

Chris Cheek shows in Table 2 a breakdown of the various sources of mode switch

contained in the 2016 forecasts, comparing the 2014 forecast to that in the 2012 PEBCS.

For the 2014 forecast, bus switch to NGT is at nearly 61% in the AM peak; at more than

74% in the interpeak and at 62.5% in the PM peak. Further detail is necessary from the

Promoters to explain the significant differences between the forecasts.

5.7 Paragraph 3.72 Mr Henkel’s Proof states that “the position regarding the impact of NGT

on road users has changed since the March 2012 Program Entry Business Case”. The

change in the net disbenefits to all road users is shown as having changed from £131m at

2002 prices to £39m at 2010 prices. There is a brief outline of the reasons for the

improvement, with one of the objectives being to reduce the negative impacts of NGT on

general traffic. However, this is not described in any detail, other than to point to changes

in the alignment set out by Mr Smith (in APP-3-2). Given NGT is planned for such a busy

corridor, as the Promoters accept, further detail is required to explain fully how a £92m

difference in the stated disbenefits to other route users has been achieved.
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5.8 In paragraph 3.76, Mr Haskins confirms that no monetised assessment has been made of

the construction impacts, simply because the construction programme is insufficiently

developed to do so in a meaningful way. Mr Haskins adds that if quantified, because of

their short term nature, he does not consider that the impacts would have any material

impact on the monetised part of the VfM case, but no evidence of this is given. This

comprehensively ignores the effects of construction on bus patronage. Similarly, the

claimed benefits from the creation of new jobs in construction are overstated – in reality it

is likely to simply redeploy those that exist elsewhere.

5.9 Paragraph 3.80 of Mr Chadwick’s Proof details the Operating Cost Impact of the

operation of the NGT system, but only references the north corridor, and not the south.

Furthermore, in the Operating Cost Report (Core Document Ref. C-1-10), at paragraph

2.18 (table 2.2), the Promoters give the route lengths of existing FWY services 1 and 6,

upon which they have based their calculations. However, the route lengths stated are

incorrect, and therefore it follows that all of the resulting calculations as to the impact on

bus operating costs (and thus the net gain to NGT) are also incorrect. This is additionally

so as the Promoters have failed to take into account other bus routes (away from the

NGT corridors) which would be adversely affected by NGT.

5.10 Paragraph 3.82 of the Proof details the impact on rail services, and dismisses the effect

as insignificant (“net zero impact”), also stating that the impact will be captured during

refranchising. However, the Promoters cannot know what the franchise will look like by

2020. In addition, the impact it is not insignificant, because 8% of NGT demand will come

from rail: if rail loses revenue to NGT and Metro pay rail to ensure a zero impact – it is not

then clear who pays revenue to NGT, or that any additional costs have been reflected in

the Business Case.

5.11 Paragraph 3.91 of Mr Chadwick’s Proof discusses the impacts of the scheme on tax

revenues. However, as the Promoters have failed to take into account the impact of NGT

on the bus network, they cannot be certain of the lost tax revenues associated with less

buses on the corridor and the wider network. Furthermore, the tax cost assumptions

made in the Promoters’ Operating Cost Report (C-1-10) are incorrect, as at paragraph

3.31, table 3.6, incorrect tax costs per vehicle are given.

5.12 Mr Chadwick states at paragraph 3.94 of his Proof that “how the Promoters intend to use

the revenue surplus [of NGT] is not a relevant consideration of the economic appraisal. It

may not be relevant according to the Promoter, but any surplus (assuming there is one,

which is unlikely) is at the expense and sustainability of the wider bus network in Leeds

and West Yorkshire.
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5.13 Paragraph 3.97 of the Proof details an error made in the calculation of the Present Value

of greenhouse gas emissions, but does not state the resulting impact of change in BCR

figure.

5.14 Paragraph 3.98 of Mr Chadwick’s Proof admits that the NGT scheme will increase carbon

emissions. It further states that it offers lower emissions per passenger kilometre than

other available modes, but as detailed in Paul Turner’s Rebuttal, along the northern

corridor, NGT plus the assumed residual bus service would actually see more emissions

than the use of hybrid buses under the current service provision.

5.15 At paragraph 3.103 of his Proof, Mr Chadwick states that NGT will be more punctual than

current bus services, but fails to provide a figure as to what extent it will be more punctual

or any basis for the calculation to support this statement.

5.16 At paragraph 3.109, point 3 of the Proof, there is a significant difference in the optimism

bias applied by DfT (36.3%) to that applied by the Promoters (29.3%). There is no detail

of the reasons for the difference. Mr Chadwick merely states that the cost estimates have

been reviewed sufficiently to reapply the optimism bias of 29.3%, but there is no detail of

the review process, nor of the changes, if any, that resulted from it. The Promoters fail to

describe the process of the cost review, or identify the changes that were incorporated in

the costs as a consequence.

5.17 Paragraph 3.112 of Mr Chadwick’s Proof sets out in detail “widely accepted” economic

benefits resulting from transport improvements, and lists further potential expansions, but

– as detailed above – NGT is capacity constrained due to the limitations of the power

supply system. This does not apply to buses, which can continue to be as flexible as

required, and thus continue to bring further economic benefits as detailed in the

paragraph.

5.18 Under the heading “Impact on Environment”, from paragraph 3.129 of his Proof, Mr

Chadwick and the Promoters fail to consider noise impacts.

5.19 At paragraph 3.130, point 1 of the Proof, the Promoters state that the construction

impacts, over the 60 year appraisal period, “are considered neutral”, but this fails to

consider the very real and significant impacts on the bus network during the construction

period, as detailed in my main Proof. Furthermore, while construction will only be

temporary in localised areas, there will be no point where there is not some part of the

planned corridor being constructed, therefore FWY will face continual disruption on its bus

routes for the entire three year construction period. This is therefore not neutral to existing

public transport provision.

5.20 I note that, under the heading “Impact on Social” at paragraph 3.131 of Mr Chadwick’s

Proof, the Promoters fail to consider anything regarding heritage impacts. Heritage
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impacts will occur and these are discussed in more detail in the Rebuttal of Katy

Lightbody.

5.21 Regarding paragraphs 3.140/3.141 of Mr Chadwick’s Proof, I again note that the

Promoters’ alternatives only assess vehicle types/mode options, and do not consider the

possibly of transport improvements on different corridors with a greater economic growth

value.

5.22 I note with interest the section of paragraph 3.141 stating that “QCS powers only last a

maximum of 10 years. Even if QCS powers are secured, the long term operation of the

NBA could not be guaranteed”. This is applicable to the Preferred Option also, yet for this

option, it is given consideration by the Promoters without the issue raised as for the NBA.

5.23 Paragraph 3.141 and 3.144 of the Proof of Mr Chadwick set out a number of possible

procurement options for NGT, but fail to include a profit share mechanism option, for

example the type of scheme used for the Eclipse rapid transit bus scheme in south

Hampshire, as detailed above, and have made no attempt to discuss this option with

FWY at any point.

5.24 In paragraph 4.13, Mr Chadwick states that “the financial assessment of NGT also

explicitly considers the impact on bus operators in the two corridors that the system

serves”. There is no document reference to this, nor in the paragraph a statement of the

amount of revenue reduction or the offset assumed from reduction in operating costs and

service rationalisation. Nothing is set out in detail, and no detail as to the degree of

consultation was applied to make these figures realistic, or whether the assumptions used

in this operator impact assessment were consistent with those outlined elsewhere.

5.25 Paragraph 4.16 of Mr Chadwick’s Proof, where consideration has been given to the LCA

with the assumption that the private sector would take revenue risk, there is the

assessment that there would be a positive financial impact which has not been quantified.

Given that the negative impact identified in paragraph 4.13 was quantified, it is

noteworthy that the positive impact has not been.

5.26 No account is taken that in the last 24 months, passengers journeys on bus in Leeds

have grown by 7%, customer satisfaction has improved (as per the Passenger Focus

findings stated in my Proof) and Value for Money has improved – there were further fares

reductions in January 2014 of up to 25%.

5.27 Paragraph 6.21 of Mr Chadwick’s Proof, under the heading “Issue (h) Specification of

alternatives assessed in Business Case”, details the Next Best Alternative and Low Cost

Alternative which the Promoters have assessed (and these assessments are flawed),

however it is only trolleybuses that have been considered against bus, and no

consideration as to alternative transport corridors has been made.
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6 Declaration

6.1 I confirm I have made clear which facts and matters referred to are my own knowledge

and which are not. Those within my knowledge I confirm are true. The opinions I have

expressed represent my true and complete opinion on the matters to which they refer.

6.2 I believe the facts stated in this Rebuttal are true.

15 April 2014

………………………………………………………….. .………………………………

David Alexander Date
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923/10/APPENDIX

APPENDIX

FIRST WEST YORKSHIRE

SUBMISSIONS ON COMPETITION LAW AND CONFLICT OF INTEREST

1 By virtue of the control that the Promoters will have over Leeds NGT, the Promoters will be

a competing operator in the Leeds public transport market and will constitute an

'undertaking' for Competition Act purposes. This has consequences for the Promoters and

the scheme.

2 The proposals do two things that will raise material issues for the Promoters, in terms of

compliance with UK competition law:

(a) the ownership, and management, of the infrastructure to be used by NGT will

constitute an essential facility (from day one); and

(b) once NGT is up and running, it contemplates a material abstraction of passengers

from competing bus operators which will, most likely, establish NGT as the

dominant operator on the corridors served by it.

3 Further, the Promoters will be an owner of NGT and will have a high degree of control over

its operation, including setting fares and determining frequency and stopping-points. At the

same time, Metro – the public facing element of the recently created West Yorkshire

Combined Authority – as one half of the Promoters, will continue to have significant powers

and responsibilities as a local transport authority, including under the Transport Acts. It is

immediately apparent that this will lead to a conflict of interests. Metro would have clear

commercial incentives to favour NGT in respect of any exercise of its powers, irrespective

of whether this is in the best interests of passengers. As such, decisions made by Metro in

these circumstances would be subject to strong legal challenge on judicial review grounds.

Access to infrastructure/signal priority

4 On the first point, it is noted that NGT will "have a high level of priority over other traffic,

provided by sections segregated from other traffic, sections of dedicated NGT lane and
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lanes shared with bus services within the existing highway and priority at existing and

upgraded traffic signal junctions".1

5 Further, John Henkel expressly alludes to the fact that, in effect, due to the proposed

conditions of competition on the corridors, which are controlled by the Promoters, bus will

be unable to compete with NGT: "It is therefore assumed that, irrespective of the outcome

of the NGT contract award, existing operators would not respond with sustained

competition with NGT but would, over time, adjust frequencies to reflect residual demand

for conventional bus services."2 (Emphasis added).

6 The proposal to exclude First and all other bus operators from access to the new

infrastructure to be made available exclusively to NGT, and proposals on signalling priority,

amount to precisely the sort of anti-competitive, exclusionary and discriminatory conduct

that a competition authority and/or court would instinctively recognise as abusive.

7 As an undertaking, however, the Promoters would have to ensure that they do not

discriminate between NGT and bus in terms of access to an essential facility and signal

priority on the highway. The Promoters are obliged by competition law to allow First to

secure access to the essential infrastructure on a fair, reasonable and non-discriminatory

basis such that they are able to compete against NGT, and thereby to continue to offer

passengers a genuine choice. But this is clearly not the purpose of the scheme as

promoted by the Promoters.

8 First is not seeking protection from competition. Rather, it is concerned only to ensure that

it has fair opportunity to compete on a level-playing field, something which the NGT

proposals would deny.

Leeds NGT – a dominant operator?

9 A dominant position has been defined by the EU Court of Justice as: 'a position of

economic strength enjoyed by an undertaking which enables it to prevent effective

competition being maintained on the relevant market by affording it the power to behave to

an appreciable extent independently of its competitors, customers and ultimately of its

consumers.'3

1 David Haskins Proof, para. 3.18.

2 Para. 6.8 of his Proof. See also para. 8.23, "existing bus services will still be able to operate and serve elements of the market for local
travel which are not met by NGT." (Emphasis added). Again suggesting that bus cannot compete with Leeds NGT.

3 Case 27/76, United Brands v Commission.
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10 John Henkel, in his Proof, when referring to First, uses the word 'dominant' in a disparaging

manner. [See paras. 6.3, 8.5 and 8.9]. Yet, it appears to be the express purpose of the

Promoters, and the rationale of the entire project, that NGT will assume such a dominant

position on the corridors it serves. This dominance will arise through a number of

exclusionary measures, inherent in the scheme, which effectively prevent commercial bus

operators from competing on a level-playing field with NGT (see above).

11 We seriously question, as the Promoters would have every incentive to take further

exclusionary measures to eliminate competition, whether the Promoters can deliver their

vision which seems to depend upon measures that are open to challenge under UK

competition law. This is clear from the following4:

(a) 'There will be scope to introduce NGT multi-use products and other promotional

ticket offers (e.g. combined Arena/NGT Park and Ride tickets)'5;

(b) "Metro intends to implement a similar approach with NGT to engage with local

communities, and their elected representatives, in re-designing bus networks.6";

(c) alluding to a possible competitive response from commercial bus operators, "There

would be wider ramifications arising from an incumbent operator 'giving notice' on

these services.7";

(d) '..it will not be possible to provide all bus services with the same signal priority that

NGT will get. Substantial signal priority is essential if the NGT journey times are to

be significantly better than could be provided by bus....'8 ;

(e) Despite 'new higher quality' and 'greater punctuality and substantially better journey

times than bus services', 'Metro does not propose premium fares for NGT with fares

intended to be broadly comparable to existing bus service fares.'9;

4 It is noted that John Henkel states, at para. 8.7: "the business case for NGT assumes that it will abstract customers from existing
services but I do not accept that this will result in a two tier public transport system". If NGT will not provide the step change the
Promoters set out (with NGT as an improved quality service and bus services reduced) and thus result in a two-tier transport system,
then the Promoters would not state the scheme is necessary.

5 Para. 4.16, John Henkel Proof.

6 Para. 6.11, John Henkel Proof.

7 Para. 6.14, John Henkel Proof.

8 Para. 8.17, 6, John Henkel Proof.

9 Para. 8.23 and 8.30, John Henkel proof.
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(f) '.., A QCS would complement NGT by enabling a 'whole corridor' bus service

integration strategy as well as underpinning integrated ticketing across the wider

network'10; and

(g) 'If a West Yorkshire QCS is introduced covering the NGT corridor, it is likely that

any existing bus services which would otherwise be the subject of some operator

response to NGT could be included in the QCS and therefore would be specified

and controlled by Metro, rather than remaining subject to either potential withdrawal

by the existing operator on 56 days' notice under the de-regulated bus regime or

otherwise being used to compete with the NGT services'11.

12 Again, bus operators would be able to take the requisite legal steps – including

engagement with the Competition and Markets Authority or the commencement of legal

proceedings – to prevent NGT from exclusionary behaviour that stifles competition and

harms passengers.

Metro's inevitable conflict of interest

13 First is also concerned that the dual position of Metro as promoter, owner and controller of

NGT and, at the same time, the local transport authority with powers and responsibilities

for the organisation of local transport in the Leeds area, presents an inherent conflict of

interests. Metro would have clear commercial incentives to favour NGT in respect of any

exercise of its powers, irrespective of whether this is in the best interests of passengers.

14 For example, if Metro were to make a quality partnership scheme ("QPS"), it would have to

comply with the requirements set out in Schedule 10 of the Transport Act 2000 (as

amended) and in particular, Metro would have to determine whether the QPS satisfied the

'competition test'. Given its commercial incentives to favour NGT, given the "significant

investment", other operators would have strong grounds to request the Competition and

Markets Authority to investigate and reach an independent view on any application of the

competition test by Metro given its clear conflict of interests. It is evident that the true

purpose of the QPS is to improve the commercial position of NGT, this is unlawful.

10 Para. 5.8, John Henkel Proof.

11 Para. 6.17, John Henkel Proof.
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15 Similarly, if Metro sought to make a quality contracts scheme ("QCS"), the inherent conflict

of interest would create serious doubts about Metro's ability to apply correctly the requisite

'public interest' criteria12.

16 Furthermore, the dual role of Metro would create further problems on the basis that First

and other operators will continue to need to have regular contact with Metro qua local

transport authority. However, given Metro's ownership and control of NGT, such contact is

likely to constitute anti-competitive behaviour between competitors, contrary to Chapter I of

the Competition Act 1998, particularly if operators discuss with Metro future pricing and

service frequency.

12 Section 124(1) of the Transport Act 2000.


